
 

American Rivers v. FERC, 129 F.3d 99 (2nd Cir. 1997) (American Rivers I) 
 

Facts.  Tunbridge Mill Corp. applied for and received a water quality certification from 
the Vermont Agency of Natural Resources.  When FERC issued the Tunbridge license, it 
refused to incorporate conditions it considered beyond the scope of the State’s 
conditioning authority under § 401 of the Clean Water Act (CWA).  FERC relied on the 
precedent it set in the Tunbridge order to reject other certification conditions Vermont 
placed on other hydropower projects.  Vermont petitioned for rehearing in response to 
each order, and was denied each time.  American Rivers and the State of Vermont, joined 
by other conservation groups, brought this action, seeking review of the FERC orders. 
 
Issue.  Can FERC reject conditions contained in a State water quality certification? 
 
Holding.  FERC cannot reject any certification conditions timely imposed by the State. 
 
Section 401(d) of the CWA provides the following in part: 
 

“Any certification provided under this section shall set forth any effluent 
limitations and other limitations, and monitoring requirements necessary 
to assure that any applicant for a Federal license or permit will comply 
with any applicable effluent limitations and other limitations under [this 
title] …, and with any other appropriate requirement of State law set forth 
in such certification, and shall become a condition on any Federal license 
or permit subject to the provisions of this section.”  33 U.S.C. § 1341(d).   

 
First the court held the plain language of § 401(d) clearly gave the State the authority to 
impose conditions on FERC licenses.  Next the court addressed FERC’s claim that it 
could decide which conditions were within the confines of § 401(d).  

 
The court’s analysis focused on Escondido Mutual Water Co. v. La Jolla Band of Mission 
Indians, 466 U.S. 765 (1984), because it had an analogous factual and legal scenario.  In 
Escondido, the Supreme Court held that FPA § 4(e) required FERC to include license 
conditions proposed by the Department of Interior (DOI) for the protection and use of a 
federal reservation.  Absent a challenge in the court of appeals by an applicant-licensee, 
FERC was required to incorporate DOI’s conditions or deny the license altogether.  
 
The court found that an applicant’s right to challenge certification conditions in court and 
FERC’s power to ultimately deny a license circumscribed the authority of the States, 
making any additional oversight by FERC unnecessary. 
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