
 

Bangor Hydro-Electric Company v. FERC, 78 F.3d 659 (D.C. Dist. 1996) 
 
Facts.  During relicensing FERC required Bangor Hydro-Electric Company to develop a 
plan for fish passage consistent with any future prescription made by the Secretary of 
Interior.  Bangor’s plan to truck salmon and alewives upstream around the dam did not 
meet the Secretary’s approval.  Pursuant to FPA § 18, the Secretary demanded that 
Bangor construct permanent upstream fish passages in anticipation of the run of alewives 
reaching its ultimate size of 2.3 million fish.  FERC issued an order modifying Bangor’s 
proposed plan to conform to the Secretary’s prescription.  After FERC rejected Bangor’s 
rehearing request, Bangor petitioned for judicial review. 
 
Issue.  Was FERC or the prescriptive agency the proper party in a § 18 fishway dispute?  
 
Holding.  A fishway prescription included in a FERC order may only be challenged in a 
petition identifying FERC as the respondent because FERC is the real governmental 
party in interest. 
  
The Secretary intervened and argued that it should be the named respondent because it 
was the real party in interest.  Accordingly, the Secretary requested the court deny the 
petition naming FERC as the respondent.  The court instead held that the decision under 
review was undeniably a FERC order and it was “beyond question” that the statutory 
authority of Bangor’s claim, FPA § 313, applied only to those aggrieved by a FERC 
order.  Thus FERC, and not the Secretary, was the proper respondent in the petition even 
if the real defense was to be mounted by Secretary.   
  
Issue 2.  May the court of appeals consider evidence outside the record considered by 
FERC?  
 
Holding.  The record before the court of appeals must be the same as the record before 
FERC, and must contain substantial evidence in support of the prescription. 
  
In denying DOI’s motion to add to the record, the court relied on Escondido Mutual 
Water Co. v. La Jolla Band of Mission Indians, 466 U.S. 765 (1984).  In Escondido the 
Court stated in dicta that a court of appeals is to sustain FERC’s order so far as it is 
lawful and “supported by the evidence presented to” FERC.  In addition to the dicta, the 
court noted that the statutory procedures for fish prescriptions made it clear that such 
prescriptions were to be reviewed against a substantial evidence standard like any other 
licensing requirement.  The court found that the record in support of the prescription did 
not meet the substantial evidence standard. 
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