






July 9, 2007

Secretary

Federal Energy Regulatory Commission

888 First Street, N.E.

Washington, DC 20426


Re: Docket # P-2277, Draft Environmental Assessment

Dear Secretary:

I submit these comments on behalf of the Missouri Coalition for the Environment, a statewide environmental organization with more than 1,000 members, many of whom use and enjoy Johnson's Shut-ins State Park, the East Fork Black River, and many other recreational destinations in the vicinity of Ameren's Taum Sauk pumped storage facility.  The great majority of our members are also rate-paying utility customers of Ameren Corporation.  We appreciate the opportunity to offer our thoughts on the draft environmental assessment (EA) for the proposed rebuilding of the upper reservoir of the Taum Sauk facility.

1. The draft environmental assessment states that the Proposed Action (rebuilding the reservoir) falls under the authority of the D2SI Regional Engineer “to require or authorize a licensee to take an action to repair or modify project works for the purpose of achieving or protecting the safety, stability, and integrity of project works” (EA: 1-2).  It should be noted that the relevant federal regulations (18CFR12.4) only authorize the Regional Engineer to allow or mandate actions on the part of the licensee; they do not require the Regional Engineer to do so.  In this case, the primary concerns of the Commission for the safety and stability of the facility have already been met (the facility now being much safer than it was prior to the reservoir's collapse).  There is no urgent or compelling need at this point—when so much concerning the facility is in flux—to rebuild it and bring it back on line.

Regarding “flux”:  The draft EA acknowledges that this evaluation of the Proposed Action is being undertaken (as would the actual rebuilding) during the Commission's lengthier and more extensive examination of the very operation of the facility in the relicensing process.  We refer the Commission to comments submitted on February 15, 2007, by the Coalition on Ameren's Environmental Report and to our comments made at the March 12, 2007, scoping meeting in Jefferson City, MO for fuller discussions about need for rebuilding to wait upon the outcome of the relicensing process.  We will point out here, however, that the Commission's two simultaneous processes are not independent of each other, as the draft EA seems to suggest.  A decision to allow rebuilding of the reservoir in the manner of the Proposed Action would remove the ability of the Commission to consider, much less require, rebuilding the reservoir in other ways or making any other substantial changes to the facility's operation.  Given that it comes along but once every fifty years, relicensing is the only real opportunity for the Commission, the state, and the public to engage in the comprehensive review of a facility that could result in such changes being made.  And, of course, having allowed Ameren to have spent millions on a rebuilt reservoir would make it virtually impossible for the Commission, but a year later, to then refuse to relicense the facility, no matter how compelling the case for such a refusal might be.  Quite simply, rebuilding now would foreclose on the kinds of choices that should be available during the full relicensing process.

Flux, part. 2:  Ameren remains under investigation for possible criminal actions related to the reservoir breach.  The Missouri Public Service Commission (PSC) has opened a probe into the placement of safety devices (Warrick Probes) prior to the collapse and their unauthorized removal after.  In addition, the Environmental Protection Agency and U.S. Attorney's Office has reportedly launched an inquiry into possible criminal violations of the Clean Water Act stemming from operational decisions leading to the breach and subsequent discharge of 1.3 million gallons of water and hundreds of thousands of cubic yards of sediment into the East Fork Black River.  Both of these inquiries draw upon a lengthy investigation by the Missouri Attorney General and the state Highway Patrol.  While it did not result in indictments (no individuals were found to charge criminally), the Attorney General stated that “it is clear that Ameren repeatedly put profits over safety.”
  This should come as no surprise to the Commission.  The Independent Panel of Consultants (IPOC) report disclosed a host of major construction problems with the facility as well as operational procedures and actions that could only serve to support the Attorney General's conclusion about Ameren.  (Please see also the Coalition's June 26, 2006, comment letter on the IPOC and our February 15, 2007, comment letter on Ameren's Environmental Report for summaries of the issues raised in the IPOC report.) Ameren's “bottom line” approach to safety was demonstrated as well by two power outages last year, one during the heat of midsummer and the other during a winter freeze, each leaving hundreds of thousands of customers without electricity for several days—all because the utility had cut back for the last few years on its tree trimming schedule.  Perhaps how “strong” a “community partner” (EA: 91) Ameren is should be determined less by its well-publicized philanthropy than by its commitment to put the health of the community above profits.

While these investigations into the reservoir collapse, which could result in indictments and convictions of criminal wrongdoing, are continuing, we believe it makes little sense for the Commission to entertain the prospect of rebuilding the reservoir.  We would ask, at a minimum, that the Commission wait for these probes and subsequent proceedings to conclude before authorizing construction or other activities by Ameren unrelated to the substantial cleanup yet remaining.  The Commission is charged with ensuring that licensed projects “are designed, constructed, and operated safely” (EA: 1)  Given the long-standing pattern of Ameren's operation of the facility which led to the reservoir's collapse, and its continuing willingness to “put profit over safety,” how can the Commission, or the public, believe it will in fact ensure that the facility is constructed and operated safely by once again placing its trust in Ameren?

2. In the section “Need for Power,” the Commission indicates that the facility will meet the regional need for peak power and that the power generated is “clean and renewable” and would “displace non-renewable fossil-fueled generation.”  Shortly after the Taum Sauk collapse, Ameren announced that it was buying three more power plants that would “provide more than enough generating capacity and reserve power for its 1.2 million Missouri customers next summer—even without the Taum Sauk Hydroelectric Plant.”
  Indeed, the 1,490 megawatts of the three plants would more than replace the 440 megawatts the Taum Sauk plant formerly provided.  Of course, the value of the Taum Sauk plant to Ameren was not just that it provided peak power when needed, but that it provided power that could be sold for profit, when prices rose on the spot market.  It should pointed out, however, that however “cheaply” its power could be produced in monetary terms, it was more expensive in the pollution costs borne by us all.  The Taum Sauk plant was a net energy loser, using about 35% more power than it generated.  The “clean and renewable” energy it generated was in fact produced by a greater amount electricity produced off site, most likely by the non-renewable fossil-fueled generation that provides by far the greatest proportion of Ameren's electricity.  Not only should Taum Sauk not be rebuilt in order to produce “clean” energy, there is currently no reason to believe that there is any need for its power generation at all.

3. There are only two alternatives examined in this draft EA, the No Action Alternative and the Proposed Alternative.  Federal regulations, however, require that “all reasonable alternatives” be explored and evaluated, including those “not within the jurisdiction of the lead agency” (40CFR1502.14(a) and (c)).  Such alternatives could have included an alternative that not only included decommissioning but also the removal of structures and restoration of the site, alternatives that examined not only different structural materials for the reservoir but also different sizes and configurations, and alternatives that used other placements for the overflow release structure, among others.  It is the responsibility of the agencies to generate those 

alternatives and to develop a sufficient number and variety to offer meaningful comparisons.  

In this case, it was apparently left to Ameren to develop—and to dismiss—alternatives.  This constitutes an abdication of the Commission's responsibility in conducting an environmental assessment.  And, indeed, the only other alternatives Ameren addressed involved different construction methods for the same size and configuration of the proposed reservoir—scarcely the range required under NEPA.  We ask that if there is to be an environmental assessment, that the Commission produces it and that it be done in accordance with the spirit and letter of NEPA requirements.

4. The draft EA states that cumulative effects are those resulting from “the incremental impact of the Proposed Action when added to other past, present, and reasonably foreseeable future actions, regardless of what agency or person undertakes such other actions.”  One such reasonably foreseeable future action is the resumption of power generation at the facility, which the draft EA notes will be the intended outcome of the rebuilding.  Resuming power generation would necessarily have impacts on water resources—on flow levels to East Fork Black Creek, on habitat there, and on aquatic and terrestrial life dependent on it. Yet the draft EA specifically excludes any discussion on impacts to water quality and quantity, as well as any other environmental effects—on the operation of the facility.  Instead, the Commission arbitrarily and seemingly without regard for its definition of cumulative effects quoted above, severely limited the scope of the environmental assessment to direct impacts of the rebuild itself.  These broader, more inclusive cumulative effects are precisely what need to be examined.   Since the only process now geared to exploring them is the relicensing process, we again ask that discussion of rebuilding be deferred until the full examination of its effects can be addressed in that process.

Interestingly, we note that the only cumulative effect the draft EA does discuss seemingly works in Ameren's favor.  The draft EA asserts that “rebuilding of the upper reservoir and allowing continued project operations at the Taum Sauk Project would provide a positive long-term effect on the local economy.”  Even here, a better analysis would have looked at the impacts that the breach has had on the local recreation economy and that operation of the facility, with withdrawals from the river, would likely have on it.  But it is inappropriate to discuss cumulative effects of operation of the facility with respect to the local economy if those on the local environment are put aside, unexamined.

5. The draft EA states that “fortunately, there were no casualties” from the breach.  There may have been no fatalities, which is indeed fortunate, but there were casualties.  All three of the superintendent's children suffered hypothermia, and one received second and third degree burns from rescuers' efforts to deal with the hypothermia.  One must ask, if one of these children had perished as a result of this breach, would there be any discussion of rebuilding?  If this had happened during the summer and perhaps scores of vacationers had been killed, would the Commission entertain Ameren's request to rebuild?  One cannot imagine it, yet it is only luck that spared lives from this catastrophe.

Thank you for the opportunity to offer comments on this draft environmental assessment.








Sincerely,








Dan Sherburne








Research Director

�	“No criminal charges in Taum Sauk collapse,” Ken Leiser, St. Louis Post-Dispatch, May 19, 2007.


�	“AmerenUE foresees power to spare,” Jeffrey Tomich, St. Louis Post-Dispatch, December 30, 2005.





