National Wildlife Federation v. FERC, 912 F.2d 1471 (D.C. Cir. 1990)

Facts. The City of Fort Smith prepared a plan for the development of a new water supply
and hydroelectric facility on Lee Creek in Arkansas, just below the Arkansas-Oklahoma
border. The original license application described a 2-phased plan. Phase II entailed
raising the dam and increasing the storage of the reservoir constructed in Phase I of the
plan. In response to the concerns of intervenors, Fort Smith amended its application to
exclude Phase II. FERC issued an Environmental Impact Statement (EIS) in 1987, and
issued the license in 1988. FERC rejected petitions for rehearing from various parties.
NWF sought judicial review.

Issue 1. Did FERC’s failure to consider the environmental impacts of Phase II of the
project violate § 10(a)(1) of the Federal Power Act (FPA)?

Holding. The FPA does not require FERC staff to delve into the potential impacts of a
project that is not before the Commission.

Section 10(a) of the FPA requires FERC to evaluate the effects of the proposed project
with reference to the entire water system of which that project is a part. See LaFlamme v.
FERC, 852 F.2d 389, 402-03 (9th Cir. 1988).

Under § 10(a)(1) of the FPA, 16 U.S.C. § 803(a)(1), FERC must find that the project
“will be best adapted to a comprehensive plan for improving or developing a waterway or
waterways for the use or benefit of interstate or foreign commerce, for the improvement
and utilization of water-power development, for the adequate protection, mitigation, and
enhancement of fish and wildlife (including related spawning grounds and habitat), and
for other beneficial public uses, including irrigation, flood control, water supply, and
recreational and other purposes ... .”

In rejecting NWF’s arguments that FPA § 10(a)(1) and the holding of LaFlamme
required FERC to consider both phases of the dam project before granting the license, the
court focused on the fact that there were no applications pending before FERC to
implement Phase II of the initial plan. The court agreed with FERC’s analysis that it was
not required to consider projects not before it.

The court also distinguished the facts of LaFlamme. Unlike the project in LaFlamme, the
proposed Lee Creek dam was not part of a larger water system. Thus, FERC was not
evaluating a proposed project that actually constituted only a part of a larger development
scheme.

Issue 2. Did FERC’s failure to consider the environmental impacts of Phase II of the
project violate the National Environmental Policy Act (NEPA) or its implementing
regulations?

Holding. NEPA does not require FERC to consider the future harms, benefits, and
cumulative impacts of a proposal not currently before it.
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NEPA requires that federal agencies prepare an EIS prior to any major federal actions
that may significantly affect the quality of the human environment. 42 U.S.C. §
4332(2)(C). Regulations implementing NEPA provide that where proposed actions are
connected or cumulative they should be “discussed in the same impact statement.” 40
C.F.R. § 1508.25(a)(1)-(2).

The court rejected NWF’s arguments that FERC should have prepare a comprehensive
EIS covering Phases I and II of the Lee Creek Project. The court reiterated that Phase I
did not preordain Phase II. FERC was not required to thoroughly evaluate the possible
effects of Phase II in its EIS because Phase II had been withdrawn and was merely
speculative and hypothetical.

Issue 3. Did FERC have the authority to reject or modify agency recommendations
submitted under § 10(j) of the FPA?

Holding. While FERC must address each § 10(j) recommendation, it has the discretion
to decide how to incorporate or reject a recommendation.

Pursuant to FPA § 10(j)(2), 16 U.S.C. § 803(j)(2), in order to adequately and equitably
protect, mitigate damages to, and enhance, fish and wildlife affected by the project, each
license must include conditions for such protection, mitigation, and enhancement. If
FERC believes that any § 10(j) conditions are inconsistent with its duty to ensure the
project is best adapted to the comprehensive plan, it must attempt to resolve the
disagreement with the agency. If FERC does not adopt in whole or in part a
recommendation of a fish and wildlife agency, FERC must publish each of the following
findings: (A) adoption of such recommendation is inconsistent with the purposes and
requirements of § 10 of the FPA or with other applicable provisions of law; and (B)
conditions selected by FERC comply with the requirements of § 10(a)(1).

The court reiterated that Phase II was not part of the proposal before FERC. Thus, FERC
was not bound under section 10(j) to accord weight to the various agencies’
recommendations to the extent that the recommendations related to Phase II rather than
the proposal before FERC. Insofar as the agencies’ recommendations involved Phase II,
they did not qualify as recommendations for conditions or mitigation under section 10(j).
The court went further stating, that even if the recommendations focused to some extent
on the proposal at hand, FERC has the ultimate discretion as to how to incorporate each
10(j) recommendation.

Issue 4. May FERC consider a project’s water supply benefits in deciding whether to
issue a license even though water supply is not mentioned expressly in FPA § 4(e)?

Holding. FERC may consider a proposed project’s water supply benefits in deciding
whether to issue a license.

Section 4(e) of the FPA, 16 U.S.C. § 797(e), provides that in deciding whether to issue
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any license ... FERC must give equal consideration to the purposes of energy
conservation, the protection, mitigation of damage to, and enhancement of, fish and
wildlife ... to the protection of recreational opportunities, and the preservation of other
aspects of environmental quality.

The court deferred to FERC’s construction of section 4(e). According to FERC, the
language and legislative history of the FPA demonstrated that FERC was entitled to
consider water-supply benefits in conducting its § 4(e) analysis. Moreover, FERC said
that § 4(e)’s list of beneficial uses was not exhaustive. The court found that given
FERC’s jurisdiction over projects with substantial non-power benefits, it made sense to
read § 4(e) as providing FERC discretion to consider non-power benefits in evaluating
those projects. The court also found that FERC’s reading of the statute was supported by
FPA § 10(a)(1), which provides that FERC should ensure that proposed projects are best
adapted to serve a number of beneficial uses “including water supply.”

Issue 5. Was the applicant required to obtain a water quality certification from
Oklahoma?

Holding. The applicant is only required to seek certification from the state where the
discharge originates, for a dam, where the flow of water would be blocked and the water
would be backed up, not a point upstream affected by the blockage downstream.

Section 401(a)(1) of the Clean Water Act (CWA), 33 U.S.C. § 1341(a)(1), provides the
following in part:

“Any applicant for a Federal license or permit to conduct any activity ...
which may result in any discharge into the navigable waters, shall provide
the licensing or permitting agency a certification from the state in which
the discharge originates or will originate ... that any such discharge will
comply with the applicable provisions [of certain listed sections] of this
title.”

The CWA further provides that whenever such a discharge might affect the quality of the
waters of any other state, that state must be notified of the application and afforded an
opportunity for a hearing. See id. at § 1341(a)(2).

The court cited Int’l Paper Co. v. Ouellette, 479 U.S. 481 (1987), for the proposition that
the CWA envisioned a strong role for states in regulation of their own pollution, but a
lesser role for those states affected by pollution originating outside its borders. The court
deferred to FERC’s discretion in determining the origin of the discharge. Further,
Oklahoma withdrew all objections to the project as a result of a settlement agreement and
it amended its water quality standards to explicitly provide that the changes in water
quality caused by the impoundment of water by the hydroelectric project would not
constitute a violation of those standards.

Issue 6. Did FERC'’s failure to consider alternatives to the hydropower and water supply
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portions of the project constitute a violation of NEPA?

Holding. NEPA does not require FERC to consider every conceivable alternative in its
EIS; rather, it requires agencies to consider all reasonable alternatives to proposed
actions.

NEPA requires that an EIS evaluate a reasonable range of alternatives. See 40 C.F.R. §
1502.14.

The court rejected NWF’s argument that FERC’s alternatives analysis was flawed
because (1) it failed to consider any alternatives to the hydropower portion of the Lee
Creek dam project, and (2) it neglected to examine alternatives that would satisfy the
water-supply purposes of the project. The court concluded that FERC’s EIS adequately
evaluated alternatives to the project: (1) FERC’s decision not to explore the alternative of
transferring water instate was justified because NEPA does not require detailed
discussion of the environmental effects of remote and speculative alternatives; and (2)
FERC had considered the alternative of conservation, but reasonably concluded that
conservation would not satisfy the water demand was reasonable.

Issue 7. Did FERC improperly rely upon data prepared by a firm that held interests in
real estate within the project area?

Holding. Mere speculation that data are unreliable because of the interests of the
proponents of the evidence is insufficient to undermine FERC's independent
determination of reliability.

FERC asserted that agency reliance upon information submitted by applicants and other
interested parties is inherent in the regulatory process. FERC said it properly could rely
on information from a party as long as the information was independently confirmed,
which it had done. The court found that FERC’s use of the data in question was
reasonable.
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On petition for review of orders of the
Federal Energy Regulatory Commission
(FERC) granting city license for construe-
tion and operation of dam with small hydro-
electric powerhouse, the Court of Appeals
held that: (1) FERC’s failure to consider
second phase of project, under which dam
would be greatly expanded, in approving
first phase of project did not violate the
Federal Power Act or the National Envi-
ronmental Policy Act, and (2) the Federal
Power Act permits the FERC to consider
nonpower benefits, including water supply,
of proposed dam and hydroelectric project,
in determining whether to grant license.

Petition for review denied.

1. Health and Environment €=25.10(6.5)

Failure of the Federal Energy Regula-
tory Commission (FERC), in approving a
proposed dam with a small hydroelectric
powerhouse, to consider potential environ-
mental effects of second phase of project in
which dam would be greatly expanded did
not violate the Federal Power Act; no ap-
plication was pending before FERC to ex-
pand project to implement phase II of ini-
tial plan, and applicant explicitly withdrew
those aspects of its application relating to
phase II. Federal Power Act, § 10(a),
(a)(1), as amended, 16 U.S.C.A. § 803(a),
(a)1).
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2, Health and Environment ¢225.10(6.5)

Environmental impact statement pre-
pared by Federal Energy Regulatory Com-
mission (FERC) pursuant to its approval of
dam with small hydroelectric powerhouse
was not required to cover second phase of
project pursuant to which dam would be
greatly expanded; applicant withdrew its
proposals with respect to second phase of
project, although FERC considered possible
future expansion as one factor in evaluat-
ing project. National Environmental Poli-
cy Act of 1969, § 102, 42 U.S.C.A. § 4332.

3. Health and Environment ¢=25.10(6)

Environmental impact statement need
not delve into possible effects of hypotheti-
cal project, but need only focus on impact
of particular proposal at issue and other
pending or recently approved proposals
that might be connected to or act accumu-
latively with proposal at issue. National
Environmental Policy Act of 1969, § 102,
42 U.S.C.A. § 4332

4. Electricity ¢=8.4

Federal Energy Regulatory Commis-
sion (FERC) did not improperly ignore vari-
ous agencies’ recommendations that second
phase of dam project should be considered
in approving first phase of dam with small
hydroelectric powerhouse; application for
second phase was not being reviewed.
Federal Power Act, § 10(j), as amended, 16
U.S.C.A. § 803().

5. Electricity <=1

Although Federal Energy Regulatory
Commission (FERC) must pay due regard
to recommendations of other agencies in
acting under the Federal Power Act, Act
could not be read to force upon FERC
burden of strict acceptance of each and
every proper recommendation; while
FERC must address each recommendation,
discretion ultimately vests in it as to how to
incorporate each recommendation. Federal
Power Act, § 10(j), as amended, 16 U.S.
C.A. § 803().
6. Fish =12

Federal Energy Regulatory Commis-
sion (FERC) adequately reviewed Okla-
homa wildlife agency’s opposition to pro-
posed dam and hydroelectric powerhouse
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based on fear that project would reduce
smallmouth bass population and population
of longnosed darter, which was on state’s
endangered species list, and its conclusion
was supported by substantial evidence,
even though FERC did not consult with
state agency regarding its belief that agen-
cy’s recommendation was inconsistent with
law. Federal Power Act, § 10(G), (j)(2), as
amended, 16 U.S.C.A. § 803(), (G)2).

7. Electricity €8.5(1)

Although Federal Energy Regulatory
Commission (FERC) is required under the
Federal Power Act to give equal considera-
tion to environmental values and need for
development, it is not necessarily required
to give such sets of competing values equal
weight in every situation. Federal Power
Act, § 100), (j)(2), as amended, 16 U.S.C.A.
§ 803(), ()2).

8. Electricity ¢=8.4

Federal Power Act permits Federal
Energy Regulatory Commission (FERC) to
consider nonpower benefits, including wa-
ter supply, of proposed dam and hydroelec-
tric project in determining whether to
grant license. Federal Power Act, §§ 4(e),
10(a)(1), as amended, 16 U.S.C.A. §§ 797(e),
803(a)1).

9. Health and Environment ¢=25.7(13)

Federal Energy Regulatory Commis-
sion (FERC) could approve dam project
within Arkansas border without certifica-
tion from agency in Oklahoma, which alleg-
edly would be affected by discharge that
would occur as a result of dam blocking
flow of and backing up water, allegedly
causing severe soil erosion within Okla-
homa; FERC found that discharge would
occur on dam where water would be
blocked, rather than at some point up-
stream where water ended up or where soil
eroded. Federal Water Pollution Control
Act Amendments of 1972, § 401(a)(1, 2), 33
U.S.C.A. § 1341(a)(1, 2).

10. Health and Environment &=25.10(8)

Impact statement compiled by Federal
Energy Regulatory Commission (FERC)
for proposed dam with small hydroelectric
powerhouse adequately considered reason-
able alternatives to proposed project, as
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required by the National Environmental
Policy Act; any alternative that would fa-
cilitate production of same amount of pow-
er without satisfying local water supply
needs would not satisfy central goal of
proposed project, and thus would not be a
reasonable alternative, and FERC did con-
sider alternatives that would satisfy water
supply needs. National Environmental Pol-
icy Act of 1969, § 102, 42 U.S.C.A. § 4332.

11. Health and Environment &=25.10(8)

National Environmental Policy Act
does not require the Federal Energy Regu-
latory Commission (FERC) to consider ev-
ery conceivable alternative in its environ-
mental impact statement for proposed
hydroelectric dam; rather, FERC is re-
quired to consider all reasonable alterna-
tives to proposed action. National Environ-
mental Policy Act of 1969, § 102, 42 U.S.
C.A. § 4332.

12. Health and Environment €=25.10(6.5)

Federal Energy Regulatory Commis-
sion’s (FERC) use of data prepared by engi-
neering firm, which held real estate inter-
ests in proposed dam project area that
would increase in value if project were
approved, in approving proposed dam with
small hydroelectric powerhouse was rea-
sonable; FERC noted that it was aware of
inherent bias in party-submitted informa-
tion, but explained that it had independent-
ly confirmed reasonableness of analyses
and capacities of project and estimated con-
struction costs for project and alternatives.
National Environmental Policy Act of 1969,
§ 102, 42 U.S.C.A. § 4332

Petition for Review of Orders of the Fed-
eral Energy Regulatory Commission.

S. Elizabeth Birnbaum, for petitioners.

Samuel Soopper, Attorney, F.E.R.C,
with whom Catherine C. Cook, Gen. Coun-
sel, Joseph S. Davies, Deputy Sol, F.E.
R.C., were on the brief, for respondent.

Don S. Smith, for intervenor.
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Before D.H. GINSBURG and
SENTELLE, Circuit Judges, and
ROBINSON, Senior Circuit Judge.

Opinion for the Court filed PER
CURIAM.

PER CURIAM:

The National Wildlife Federation, et al.
(“NWF"”) petitions for review of orders of
the Federal Energy Regulatory Commis-
sion (“FERC” or “the Commission”) grant-
ing to the City of Fort Smith, Arkansas,
(“Fort Smith”) a license for the construc-
tion and operation of a dam on Lee Creek,
near the Arkansas-Oklahoma border. Be-
cause a small hydroelectric powerhouse
was to be built along the dam, FERC juris-
diction attached to the project which was
undertaken primarily to satisfy the water-
supply needs of Fort Smith. The questions
presented for review are whether FERC, in
granting the license, failed to comply with
certain requirements, involving the consid-
eration of the projected environmental im-
pact of the proposed dam, of the Federal
Power Act (“FPA"), 16 U.S.C. §§ 797(e),
803(a), and 803(j), the Clean Water Act
(“CWA”), 33 U.S.C. § 1341, and the Nation-
al Environmental Policy Act (“NEPA’), 42
U.S.C. § 4332(2)(C). We find no reason to
disturb FERC’s actions and accordingly
deny the petition for review.

I. BACKGROUND

In the late 1970s, Fort Smith, aware that
its municipal water supply would not be
able to meet the demands of its growing
populace, decided to create a reservoir by
building a dam on Lee Creek. Lee Creek
flows south from Oklahoma into Arkansas,
and the proposed dam was to be built in
Crawford County, Arkansas, just south of
the Oklahoma-Arkansas border. The pro-
posed dam was to enable Fort Smith to
construct a reservoir in Arkansas, but it
was also going to flood parts of Oklahoma.
In November 1983, Fort Smith sought from
FERC a license to construct, operate and
maintain a small hydroelectric generator at
the proposed Lee Creek site.

As envisioned by Fort Smith, the pro-
posed project was to be implemented in two

phases. The initial phase (“Phase I”) was
to allow for an approximately 10 million-
gallon-per-day water supply. ‘“Phase II,”
the eventual extension of Phase I envi-
sioned by Fort Smith, was further to in-
crease substantially Fort Smith's water
supply. Phase II was to entail environmen-
tal costs over and above those of Phase I
because the rise in the height of the dam
would increase the total area of lands
flooded, and would eliminate part of Lee
Creek in Oklahoma, including several miles
of an Oklahoma state-designated scenic riv-
er.

Because approval of the proposed project
would constitute a major federal action
“significantly affecting the quality of the
human environment” within the meaning of
NEPA, 42 US.C. § 4332(2XC), FERC di-
rected its staff to prepare an environmen-
tal impact statement (“EIS”) relating to the
proposed dam. After a public hearing and
a meeting with interested parties concern-
ing the projected environmental impact of
the proposed dam, FERC issued a draft
EIS and solicited comments from interested
parties and the public. In February 1987,
FERC issued a final EIS in which it ad-
dressed many of the comments received in
response to its draft EIS.

In March of 1988, although numerous
objections to the proposed dam project re-
mained, FERC granted Fort Smith’s license
application with a few conditions and modi-
fications. Order Issuing License (Minor),
42 FERC 161,361 (1988). FERC subse-
quently denied various requests for rehear-
ing and upheld its grant to Fort Smith of a
license to undertake the Lee Creek dam
project. Order on Rehearing, 44 FERC
161,160 (1988). The State of Oklahoma
and the Oklahoma Water Resources Board
(collectively “Oklahoma”) petitioned this
Court for review of FERC’s grant of the
license, arguing that FERC had failed to
comply with certain FPA and CWA require-
ments involving consideration of the envi-
ronmental impact of the dam. NWF also
petitioned this Court, raising most of Okla-
homa’s FPA and CWA contentions, as well
as other challenges based on the FPA and
NEPA.
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During the pendency of this litigation,
Oklahoma and Arkansas agreed to a settle-
ment which addressed many of Oklahoma’s
concerns. Pursuant to Oklahoma’s re-
quest, this Court dismissed Oklahoma’s pe-
tition with prejudice. NWF’s petition re-
mains, however, and that petition raises
substantially the same arguments as did
Oklahoma'’s petition.

First, NWF contends that FERC failed to
consider adequately the potential environ-
mental effects of Phase II of the dam
project in deciding whether to approve
Phase I of that project. FERC’s failure to
take into account the environmental im-
pacts of Phase II, according to NWF, vio-
lated both the FPA and NEPA. Second,
NWF argues that FERC violated several
other provisions of the FPA by failing to
consider adequately and follow the recom-
mendations of various relevant federal and
state agencies and by including the water-
supply gains from the dam as a benefit of
the dam project to be weighed against the
costs. Third, NWF argues that FERC vio-
lated section 401(a)(2) of the CWA by
granting the Fort Smith license without
requiring the city to obtain a water-quality
certification from Oklahoma. Finally,
NWF argues that FERC'’s EIS did not com-
ply with NEPA because the EIS failed to
explore reasonable alternatives to the
project and because the EIS was based in
part on data compiled by a concededly in-
terested party.

II. FERC’s CoNSIDERATION OF PHASE 11

Phase I of Fort Smith’s original dam
proposal was designed to satisfy the munic-
ipality’s short term anticipated needs of
about 10 million gallons per day, which
required a reservoir water level of 420 feet
above mean sea level. The project was to
inundate approximately 3.7 miles of free-
flowing stream habitat and approximately
1.5 miles, out of 49 miles, of Lee Creek that
was listed in the Nationwide Rivers Inven-
tory.

Fort Smith’s initial proposal also contem-
plated that average daily water consump-
tion in the population served by Fort Smith
would increase during the course of ten to
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fifteen years, requiring an expansion of the
reservoir in Phase II. The Phase II expan-
sion of the dam project, which was expect-
ed to yield about 70 million gallons per day
of water, was to raise the water level to
462 feet above mean sea level, thereby
flooding several more miles of Lee Creek,
possibly including some river miles desig-
nated for protection by the Oklahoma legis-
lature. The Phase II plans for eventual
expansion of the reservoir were included in
Fort Smith’s original dam proposal.

In the hearings before FERC many of
the intervenors were mnot as concerned
about Phase I as they were about the con-
templated expansion of the reservoir built
into Phase II of Fort Smith’s plan. In
response to various intervenors’ concerns,
Fort Smith resubmitted a modified license
application which incorporated changes ad-
dressing some intervenors’ concerns and
which specifically withdrew Fort Smith’s
request for approval of its Phase II plans.

The Commission, in its original order
granting the license, specifically stated that
“[t]he present application does not propose,
and we do not approve in this order, con-
struction of Phase II.” Order Issuing Li-
cense (Minor), 42 FERC 161,362 at 62,051.
Following Commission approval of the dam
project, then, if Fort Smith wished to imple-
ment Phase II by expanding the reserveir
it would have to seek Commission approval
for its proposed expansion. The Commis-
sion consequently adopted an EIS that did
not fully consider the environmental impact
that might follow from an implementation
of Phase II and did not fully consider that
impact in granting the license for Phase L.

NWF argues that FERC, in determining
whether to issue a license, must, in light of
both the plain language of the FPA and
any reasonable interpretation thereof, de-
termine not just whether a particular pro-
posal passes statutory and regulatory mus-
ter, but whether the “comprehensive plan”
submitted is beneficial. According to
NWF, FERC acted improperly under the
FPA by failing to consider the potential
effects of Phase 1I. Moreover, NWF ar-
gues that FERC violated NEPA by failing
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to adopt an EIS that fully accounted for
the possible impact of Phase II.

A. FERC's Failure to Consider Phase I
and the FPA

[1] Section 10(a)1) of the FPA, as
amended, provides that the Commission
shall have the authority to require the mod-
ification of any project before approving
that project so that the project adopted is,
in the judgment of the Commission,

best adapted to a comprehensive plan for

improving or developing a waterway or

waterways for the use or benefit of in-
terstate or foreign commerce, for the
improvement and utilization of water-
power development, for the adequate
protection, mitigation, and enhancement
of fish and wildlife ... and for other
beneficial public uses. ...

16 U.S.C. § 803(a)1).

The NWF, relying on this statute and
LaFlamme v. FERC, 852 F.2d 389 (9th
Cir.1988), argues that prior to approving
the proposed dam project FERC should
have considered a comprehensive plan for
developing the waterway that evaluated
the project's effect on present and future
projects within the basin. Specifically,
NWF argues that FERC should have taken
into account Phase II of the project be-
cause Phase I paved the way for the subse-
quent implementation of Phase II. Accord-
ing to NWF, FERC had an obligation to
analyze Fort Smith’s application in a com-
prehensive manner, meaning it should have
considered both contemplated phases of the
dam project before granting the license.

The Commission explicitly stated in its
initial order that it was reviewing only the
proposal to construct a dam and reservoir
according to the Phase I plans before it.
Order Issuing License (Minor), 42 FERC
161,362 at 62,051. The Commission stated
in its second order, “Phase I neither pre-
cludes nor makes inevitable Phase II.” Or-
der on Rehearing, 44 FERC 161,160 at
61,510. Further, the Commission stated
that neither section 10(a)(1) nor LaFlamme
mandates that when determining whether
to grant a license, the Commission must
consider each conceivable use of the project

or environment and ‘“develop an immutable
master plan.” [Jd. Rather, the Commis-
sion stated that “comprehensive develop-
ment is a concept that evolves over time,
reflecting different eras’ technical options,
economic realities, and resource use priori-
ties.” Id.

Upon examining LaFlamme, FPA sec-
tion 10(a)(1), and the circumstances of this
case, we conclude that the Commission did
not run afoul of the FPA when it granted
Fort Smith’s license application without
more thoroughly considering the potential
environmental effects of later possible ex-
pansions of the dam project.

In LaFlamme, FERC had issued a li-
cense for a power project after examining
only the various effects of the proposed
project itself. The license application at
issue was one of several pending before the
Commission at the time, and FERC had
already approved several proposed projects
in the same river basin. On review, the
Ninth Circuit held that section 10(a) of the
FPA required FERC to evaluate the effects
of the proposed project with reference to
the entire water system of which that
project was a part. LaFlamme, 852 F.2d
at 402-03. The court thus found that the
Commission’s inquiry was insufficient be-
cause the Commission had failed to exam-
ine the effects of the proposed project on
the other projects within the system, the
impact of those other projects on the pro-
posed project, and the impact of the entire
water system as a whole. Id.

Though the reasoning of LaFlamme is
persuasive, the present dispute is factually
distinguishable. The proposed Lee Creek
dam was not part of a larger contemplated
water system, and NWF presented no evi-
dence of other related projects for which
license applications were pending before
the Commission or which had been ap-
proved by the Commission. NWF also did
not present the Commission with any evi-
dence that tributaries or rivers other than
Lee Creek would be affected by the dam in
such a way as to require FERC to consider
the project’s impact on other waterways.
The Commission thus did not evaluate in
isolation a proposed project that actually
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constituted a mere part of a larger develop-
ment scheme.

Nor did the Commission improperly ig-
nore the potential effects of Phase Il in
considering Fort Smith’s application. No
applications were pending before the Com-
mission to expand the Lee Creek project to
implement Phase II of the initial plan. In
fact, in light of Fort Smith’s explicit with-
drawal of those aspects of its application
relating to Phase I, the Commission had
no reason to believe that Fort Smith would
necessarily apply to implement Phase IL
FERC thus correctly found that the FPA
did not require it to delve into the potential
ramifications of Phase II in reviewing the
license application for Phase I.

B. FERC’s Failure to Consider Phase II
and NEPA

[2] NEPA, like the FPA, requires that
an agency of the federal government, when
reviewing proposals requesting federal ac-
tion, include an EIS in every recommenda-
tion or report on proposals for major feder-
al actions that significantly affect the qual-
ity of the human environment. 42 U.S.C.
§ 4332(2)(C). The EIS should detail:

(i) the environmental impact of the pro-

posed action,

(i) any adverse environmental effects

which cannot be avoided should the pro-

posal be implemented,

(iii) alternatives to the proposed action,

(iv) the relationship between local short-

term uses of [the] environment and the

maintenance and enhancement of long-
term productivity, and

(v) any irreversible and irretrievable

commitments of resources which would

be involved in the proposed action should
it be implemented.
Id.

The regulations implementing NEPA
provide that where proposed actions are
connected or cumulative they should be
“discussed in the same impact statement.”
40 C.F.R. § 1508.25(a)(1) & (2) (1989). Ac-
tions are connected if they:

() Automatically trigger other actions

which may require environmental impact

statements.
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(ii) Cannot or will not proceed unless oth-
er actions are taken previously or simul-
taneously.

(iii) Are interdependent parts of a larger
action and depend on the larger action
for their justification.

Id. at § 1508.25(a)(1). Actions are cumula-
tive if, when viewed with other proposed
actions, they have “cumulatively signifi-
cant impacts.” Id. at § 1508.25(a)(2). The
statutory and regulatory scheme requires
comprehensive analysis of the impact of
connected or cumulative proposed actions
in order to “prevent agencies from dividing
one project into multiple individual actions
‘each of which individually has an insignifi-
cant environmental impact, but which col-
lectively have a substantial impact.”” Nat-
ural Resources Defense Council, Inc. v.
Hodel, 865 F.2d 288, 297-98 (D.C.Cir.1988)
(quoting Thomas v. Peterson, 753 F.2d 754,
758 (9th Cir.1985)).

NWF argues that FERC should have
prepared a comprehensive EIS covering
both Phases I and II of the Lee Creek
Project. NWF cites Scientists’ Inst. for
Public Information, Inc. v. Atomic Ener-
gy Comm'n, 481 F.2d 1079, 1090 (D.C.Cir.
1973), and Swain v. Brinegar, 542 F.2d
364, 369 (7th Cir.1976) (en banc), for the
proposition that if a commitment of re-
sources to one action is likely to restrict
later alternatives, an EIS should address
all of the environmental issues raised by
the entire project. The question, according
to NWF, is not whether granting a license
for Phase I makes Phase II inevitable, but
is whether granting the Phase I license
limits future alternative uses of the re-
source too restrictively. Because Phase II
would become a cheaper and thus more
attractive alternative for a future expan-
sion of Fort Smith’'s water supply once
Phase 1 was completed, NWF argues that
FERC, in preparing its EIS, should have
taken into account not only the impact of
Phase 1 of the project, but also the poten-
tial effects of Phase II. NWF fears that
by granting the license for Phase I the
Commission irretrievably committed re-
sources, thereby severely limiting FERC
review should the Commission later consid-
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er the best alternatives to a licensing re-
quest for Phase II.

NWF further argues that although Fort
Smith may not have formally sought a li-
cense for Phase II, the Commission none-
theless reviewed the benefits of Phase II
when considering the alternatives to Fort
Smith’s proposal. Specifically, NWF ar-
gues that FERC compared the water capac-
ity available under Phase II of the dam
project with the alternative supplies avail-
able through other plans. In essence, the
petitioners believe that FERC engaged in a
sleight of hand by comparing the water
supply available upon completion of Phase
II—and the corresponding benefit of allevi-
ating Fort Smith’'s anticipated water
needs—against the detriment associated
with Phase L.

Responding to NWF’s first argument,
the Commission maintains, again, that
Phase II will by no means inevitably follow
from Phase I. The Commission -cites
Kleppe v. Sierra Club, 427 U.S. 390, 410,
96 S.Ct. 2718, 2730, 49 L.Ed.2d 576 (1976),
and argues that NEPA does not require an
agency to consider the possible environ-
mental impacts of speculative or hypotheti-
cal actions when preparing an impact state-
ment on proposed actions. Rather, con-
tends the Commission, NEPA merely re-
quires an agency to consider all other pro-
posed actions that may, along with the
proposed action in issue, have a cumulative
or synergistic impact on an environment.
According to the Commission, in this case
Phase II was not proposed at all, and the
grant of a Phase 1 license in no way re-
stricted future alternatives. In fact, in its
Order on Rehearing the Commission explic-
itly noted that enlargement of the Lee
Creek reservoir pursuant to Phase II plans
would likely have a number of highly sig-
nificant adverse impacts to water quality,
fisheries, and recreation and thus might
not be approved in a later proceeding. 44
FERC 161,160 at 61,515. See also Order
Issuing License (Minor), 42 FERC 161,362
at 62,052,

The Commission further denies that it
improperly considered the benefits from
Phase II in evaluating the Phase I license

application. The Commission argues that
it merely examined, as one factor in its
calculus, possible future expansions of the
various alternatives to Fort Smith’s propos-
al. Order on Rehearing, 44 FERC 161,160
at 61,514-15.

We conclude that the Commission was
not required more thoroughly to evaluate
the possible effects of Phase II in its EIS.
In Kleppe v. Sierra Club the Court held
that the Department of the Interior need
not execute a regional EIS regarding a
proposal seeking approval for private de-
velopment of certain coal reserves on fed-
eral land. The Sierra Club had argued that
because the Department of the Interior
“contemplated”’ regional development when
it evaluated the proposal, NEPA required
the Department’s EIS to take into account
the regional effects of the otherwise limit-
ed proposal. The Supreme Court rejected
this contention, arguing that an agency
must prepare an EIS concerning an action
at “‘the time at which it makes a recom-
mendation or report on a proposal for fed-
eral action.”” 427 U.S. at 406, 96 S.Ct. at
2728 (quoting Aberdeen & Rockfish R.R.
Co. v. SCRAP, 422 U.S. 289, 320, 95 S.Ct.
2336, 2356, 45 L.Ed.2d 191 (1975)) (empha-
sis in SCRAP). Because “the contempla-
tion of a project and the accompanying
study thereof do not necessarily result in a
proposal for major federal action,” an EIS
regarding a project that had not yet
reached the proposal stage would be unnec-
essary. Id. The Court thus concluded that
section 102(2)(C) of NEPA requires only
that an EIS be conducted in regards to the
proposed action.

[3] The Court conceded that “when sev-
eral proposals for [related] actions that will
have cumulative or synergistic environmen-
tal impact upon a region are pending con-
currently before an agency, their environ-
mental consequences must be considered
together,” id. 427 U.S. at 410, 96 S.Ct. at
2730, but the Court explicitly limited the
application of this requirement to existing,
presently proposed actions that might have
cumulative or synergistic effects. The
Court wrote:
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At some points in their brief respondents
appear to seek a comprehensive impact
statement covering contemplated
projects in the region as well as those
that already have been proposed. The
statute, however, speaks solely in terms
of proposed actions; it does not require
an agency to consider the possible envi-
ronmental impacts of less imminent ac-
tions when preparing the impact state-
ment on proposed actions. Should con-
templated actions later reach the stage
of actual proposals, impact statements on
them will take into account the effect of
their approval upon the existing environ-
ment; and the condition of that environ-
ment presumably will reflect earlier pro-
posed actions and their effects.
Id. at 410 n. 20, 96 S.Ct. at 2730 n. 20
(emphasis in original). Kleppe thus clearly
establishes that an EIS need not delve into
the possible effects of a hypothetical
project, but need only focus on the impact
of the particular proposal at issue and oth-
er pending or recently approved proposals
that might be connected to or act cumula-
tively with the proposal at issue. In this
case, the Commission did not ignore any
relevant proposals involving Lee Creek.
Fort Smith withdrew its proposals with re-
spect to Phase II, as we have already not-
ed, and any claim that it would reintroduce
its Phase II proposal was merely specula-
tive and hypothetical.

NWF’s reliance on Scientists’ Inst. for
Public Information, Inc. v. Atomic Ener-
gy Comm’n, 481 F.2d 1079 (D.C.Cir.1973),
wherein this Court ruled that future, yet
unproposed projects should be considered
in the EIS analyzing a proposal if the envi-
sioned future projects would impact the
relevant environment, is misplaced. We
seriously doubt that the relevant reasoning
in Scientists’ Institute survives the Su-
preme Court’s Kleppe decision. Moreover,
given that, by approving Phase I, the Com-
mission did not in any way bind itself to
approve Phase I, Scientists’ Institute may
not even support NWF’s claim.

We further conclude that the Commis-
sion did not improperly consider the bene-
fits of the possible Phase II expansion in
evaluating the Phase [ application. In re-
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viewing Fort Smith’s application FERC
compared and analyzed the various alterna-
tives to the proposed project not only with
reference to their relative abilities to satis-
fy Fort Smith’'s present water demands,
but with an eye to their relative potentials
to satisfy Fort Smith’s future water needs.
In doing so, the Commission did take into
account factors relating to Phase II of the
Lee Creek project. FERC did not, though,
compare the 70 million-gallon-per-day yield
of Phase II to the present yields of the
alternatives to the project. Rather, FERC
weighed each alternative against Fort
Smith's application, weighing, among other
things, the potential for expansion of the
available alternatives against the potential
for expansion of the proposed Lee Creek
dam project.

The mere fact that it considered possible
future expansion as one factor in its evalu-
ation of the present project does not bind
FERC to consider the future harms and
benefits of a proposal not before it. More-
over, FERC is by no means bound to later
approve Phase II merely because it con-
sidered the possibility of later expansion in
approving Phase 1. When comparing
present alternatives, the Commission
should consider potential future expansion
to accommodate future needs. By doing so
the Commission neither automatically
brings Phase II under Commission review
nor binds itself to later approve Phase II.
In fact, Fort Smith would take a risk if it
implemented Phase I at great initial ex-
pense, relying on a belief that Phase II
would ultimately be approved by the Com-
mission and would render its initial action
profitable. Fort Smith may later be forced
to rely on numerous smaller and arguably
more expensive water-supply sources to
meet its future water needs. We cannot
hold that FERC acted arbitrarily by analyz-
ing potential future development.

The Commission did not have before it a
proposal for a license as to Phase II and,
although the Commission in reviewing the
future ramifications of granting Fort
Smith’s application did consider benefits
that might ensue from the implementation
of Phase II of the Lee Creek dam project,
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the Commission in no way approved Phase
II. The Commission was thus not required
to consider the potential environmental im-
pact of Phase II of the project in its EIS
regarding Fort Smith’s application.

II1. OtHER FPA ISSUES

NWF points to two other provisions of
the FPA that it claims FERC violated.
First, NWF argues that the Commission
failed to give adequate consideration to the
proposals of various wildlife agencies as
required by section 10(j) of the FPA. Sec-
ond, NWF contends that the Commission
improperly considered the water-supply
benefits of the project in determining
whether to grant Fort Smith’s application,
in violation of section 4(e) of the FPA.

A. FERC’s Consideration of Various
Agencies’ Recommendations

Section 10(j)(1) of the FPA, as amended,
provides:

That in order to adequately and equita-
bly protect, mitigate damages to, and
enhance, fish and wildlife ... affected by
the development, operation, and manage-
ment of the project, each license issued
under this subchapter shall include condi-
tions for such protection, mitigation, and
enhancement. . .. [Sluch  conditions
shall be based on recommendations ...
from the National Marine Fisheries Ser-
vice, the United States Fish and Wildlife
Service, and State fish and wildlife agen-
cies.

16 U.S.C. § 803(j)1). The statute further
provides that whenever the Commission be-
lieves that any recommendation referred to
in the above paragraph may be inconsistent
with the Commission’s legal duties, the
Commission and the relevant agency
should attempt to resolve the inconsisten-
¢y, giving due weight to the recommenda-
tions, expertise, and statutory responsibili-
ties of the agency. Id. § 803(G)2). If the
Commission does not adopt, in whole or in
part, a recommendation of one of the listed
agencies, the statute requires the Commis-
sion to publish, together with the basis for
each of the findings,
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(A) A finding that adoption of such rec-
ommendation is inconsistent with the
purposes and requirements of this sub-
chapter or with other applicable provi-
sions of law.

(B} A finding that the conditions selected
by the Commission comply with the re-
quirements of [§ 803(j)(1)].

Id.

NWF argues that the Commission failed
to give due consideration to two general
sets of recommendations. First, NWF ar-
gues that the Commission improperly ig-
nored various agencies’ recommendations
that FERC’s consideration of Fort Smith’s
proposal should include review of Phase II
of the Lee Creek dam project. Second,
NWF contends both that the Commission
failed to consult with the Oklahoma De-
partment of  Wildlife  Conservation
(“ODWC”) before rejecting ODWC's rec-
ommendations and that FERC's rejection
of ODWC’s recommendations was not sup-
ported by substantial evidence.

1. Recommendations Regarding Consid-
eration of Phase Il

[4] Several agencies described in FPA
section 10(j}1) recommended to FERC that
its review of the Fort Smith application
should include review of Phase II. For
example, the Arkansas Game & Fish Com-
mission objected to the Fort Smith Project,
in part because “the opportunity to miti-
gate fish and wildlife losses [is] foregone
or nullified ... in the case of Phase I
planning and evaluation followed by Phase
I1 construction.” Letter from Arkansas
Game & Fish Commission to FERC 1 (May
29, 1985) (Joint Appendix (“J.A.”) 529).
The Secretary of the Interior similarly pro-
tested that Phase I would “lead to approval
of future phases as fait accompli.” Letter
from United States Department of the Inte-
rior to FERC 1 (Apr. 16, 1985) (J.A. 532).

NWF argues that FERC failed either to
heed these recommendations, or adequately
to explain its failure to do so. To the
extent that the recommendations constitut-
ed a challenge to the adequacy of FERC’s
EIS rather than recommendations for
FERC's disposition of the application, NWF
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claims that section 10() still required
FERC to follow or respond to the agencies’
recommendations. FERC’s refusal to com-
pile information sought by the state and
federal resource agencies, according to
NWF, prevented those agencies from ful-
filling their section 10(j) mandates.

We conclude that the Commission did not
improperly ignore the various agencies’
recommendations regarding consideration
of Phase II. Section 10(j) requires FERC
to respect other agencies’ recommendations
in approving a proposal under the FPA. 16
U.S.C. § 803(). FERC is not bound, how-
ever, to respond to or to follow the recom-
mendations of other agencies regarding
proposals not before the Commission. As
we have explained at length, FERC was
not reviewing an application for Phase II of
the Lee Creek dam project. Consequently,
FERC was not bound under section 10() to
accord weight to the various agencies’ rec-
ommendations to the extent that the recom-
mendations revolved around Phase IT of
the dam project rather than the proposal
before the Commission. Insofar as the
various agencies’ recommendations in-
volved Phase II, then, they do not qualify
as recommendations for conditions or miti-
gation under section 10(j).

[5] Even if the recommendations do, to
some extent focus on the actual proposed
project before the Commission, we con-
clude that while the Commission must pay
due regard to such recommendations, the
statute cannot be read to force upon the
Commission the burden of strict acceptance
of each and every proper recommendation.
While the Commission must address each
recommendation, the discretion ultimately
vests in the Commission as to how to incor-
porate each recommendation. If we read
the statute any other way, the Commission
would be held hostage to every agency
recommendation, and the Commission’s
role of reconciling all competing interests
would be compromised.

2. ODWC(C's Recommendations

{61 ODWC opposed the Lee Creek dam
project and recommended that the license
be denied because the project’s effects

HRC, Hydropower Toolkit

June 2005

If you wish to check the currency of this case, you may do so using KeyCite on Westlaw by visiting www.westlaw.com

912 FEDERAL REPORTER, 2d SERIES

could not be mitigated. Specifically,
ODWC concluded that the flooding of parts
of Oklahoma would result in the stagnation
of water, leading to the reduction of diver-
sity in the fish population through the es-
tablishment of dominance by rough fish
better adapted to reservoir conditions. For
instance, the ODWC feared that the Lee
Creek dam project would result in a re-
duced smallmouth bass population and in-
creased populations of gar, buffalo, and
carp, among others. Further, and more
important, the ODWC was concerned that
the population of the longnosed darter, a
fish already on the State of Oklahoma’s
endangered species list, would be reduced
if the reservoir were constructed. The
ODWC warned that the longnose darter
was nearly extinct and that the construc-
tion of the project could violate the Okla-
homa Endangered Species Act.

In its Order on Rehearing the Commis-
sion made the finding required by section
10()(2) before it could proceed in the face
of contrary recommendations from a rele-
vant wildlife agency. 16 U.S.C. § 803()(2).
The Commission wrote, “To the extent that
our issuance of the license for this project
is inconsistent with ODWC’s recommenda-
tion, we conclude that our license condi-
tions adequately and equitably protect, mit-
igate damages to, and enhance fish and
wildlife.” 44 FERC 161,160 at 61,511.
The Commission stated that it intended to
ensure that the project’s effect on the
smallmouth bass fishery would be minimal,
that it was requiring fish screens on all
project intakes, and that it was requiring a
study to determine the scope of measures
needed to minimize the potential effects of
project construction and operation on the
longnose darter. Id. The Commission ex-
plained that it was requiring the studies in
an effort to do what it could to avoid the
loss of the longnose darter while proceed-
ing with the construction and operation of
the Lee Creek dam project but conceded,
“[W]le are prepared to accept the loss of
these fish at this site in exchange for the
overall benefits to be produced by this
project....” Id. (quoting Order Issuing
License (Minor), 42 FERC 161,362 at 62,-
049).
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NWF argues first that the Commission
violated section 10(j)(2) of the FPA by mak-
ing this finding without first consulting
with the ODWC regarding FERC’s belief
that the recommendation was inconsistent
with the law. NWF argues that section
10()(2) was designed to make FERC actual-
ly consult with wildlife agencies before act-
ing contrary to those agencies’ recommen-
dations.  Further, NWF argues that
FERC's findings rejecting the recommen-
dations of the ODWC were not supported
by substantial evidence and that FERC did
not, as it claimed, assure adequate mitiga-
tion of the harmful effects of the Lee
Creek dam.

{71 The Commission contends that sec-
tion 10(j) was designed to require the Com-
mission to give serious attention to the
recommendations of all fish and wildlife
agencies, but that the section was not in-
tended to give those agencies veto power
or mandatory authority over the Commis-
sion’s decisions. Further, the Commission
argues that its ultimate conclusion was
supported by substantial evidence. Al
though the Commission is required to give
equal consideration to environmental val-
ues and the need for development, it is not
necessarily required to give these sets of
competing values equal weight in every
situation. In this case, the Commission
studied the benefits from development of
the Lee Creek dam, and concluded that
those benefits justified the environmental
costs.

We conclude that the Commission ade-
quately reviewed ODWC’s recommenda-
tions and that the Commission’s conclu-
sions were supported by substantial evi-
dence. The Commission did not, as NWF
implies, ignore ODWC'’s recommendations.
In fact, the Commission explicitly ad-
dressed ODW(C's claims in its Order on
Rehearing. 44 FERC 161,160 at 61,510-
11. FERC thus did, as required by section
10()(2), attempt to “resolve any [inconsist-
encies], giving due weight to the recom-
mendations, expertise, and statutory re-
sponsibilities of [the relevant agency).” 16
U.S.C. § 803()2).
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Moreover, we conclude that FERC's reso-
lution was supported by substantial evi-
dence. The EPA independently concluded
that FERC’s conditions were adequate. In
its Order on Rehearing, FERC outlined the
steps it had taken and planned to take to
address the ODWC’s concerns. 44 FERC
161,160 at 61,510-11. The Commission
stated that various agencies, including
ODWC itself, conceded that partial mitiga-
tion of fishery impacts for Phase I of the
project could be accomplished. Id. at 61,
511. The Commission noted that it had
provided for the filing of a plan for the
propagation of a warm-water fishery to
ensure that the dam project’s effect on the
smallmouth bass fishery would be minimal.
Id. Further, the Commission noted that it
was requiring the installation of fish
screens on all project intakes. Id. Finally,
the Commission explained that it was re-
quiring a study to determine the scope of
measures needed to minimize the potential
effects of the project on the longnose dar-
ter, but that it was prepared to accept the
loss of the longnose darter in exchange for
the overall benefits of the Lee Creek dam
project. Jd. The Commission recognized
that the project would cause some adverse
impact to the environment surrounding the
Lee Creek dam, but concluded that this
adverse impact was outweighed by the wa-
ter supply, water power, and recreational
benefits expected from the dam. Id.

The Commission’s conclusions are ade-
quately supported in the record. The Com-
mission did adopt plans to minimize the
impact of the dam project on the Lee Creek
environment, and reasonably concluded
that those harms which were inevitable
were offset by the benefits of the project.
Although the FPA requires that the needs
of wildlife be taken into consideration when
FERC evaluates license applications, those
considerations need not always prevail. In
this case the Commission appropriately con-
sidered Fort Smith's serious water needs
and reasonably concluded that those needs
outweighed the potential harms to the envi-
ronment from the project. The Commis-
sion was not bound to reject the Lee Creek
dam project just because the ODWC con-
tended that the environmental harms from
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the project could not be mitigated. The
Commission’s actions are not subject to the
effective veto of every state or federal
wildlife agency, and consensus is not re-
quired before the Commission can autho-
rize a project to proceed. Rather, the Com-
mission is required to give due considera-
tion to all recommendations from relevant
agencies, to reconcile inconsistencies be-
tween those agencies’ recommendations
and the Commission’s plans to the extent
possible, and to explain its reasons for de-
parting from the agencies’ recommenda-
tions when it concludes that it must do so
in order to fulfill its statutory mandate.
We conclude that FERC satisfied these re-
quirements.

B. FERC'’s Consideration of Water-Sup-
ply Benefits

(8] Section 4(e) of the FPA, as amend-

ed, empowers FERC to
issue licenses ... for the purpose of con-
structing, operating, and maintaining
dams, water conduits, reservoirs, power
houses, transmission lines, or other
project works necessary or convenient
for the development and improvement of
navigation and for the development,
transmission, and utilization of power
across, along, from, or in any of the
streams or other bodies of water over
which Congress has jurisdiction. ...

16 U.S.C. § 797(e). The FPA further pro-

vides:
In deciding whether to issue any license

. the Commission, in addition to the

power and development purposes for
which licenses are issued, shall give
equal consideration to the purposes of
energy conservation, the protection, miti-
gation of damage to, and enhancement
of, fish and wildlife ... the protection of
recreational opportunities, and the pres-
ervation of other aspects of environmen-
tal quality.

Id.

NWF argues that this provision requires
that the Commission weigh the power and
development purposes underlying a license
application—meaning the purposes involv-
ing facilitating navigation or power trans-

HRC, Hydropower Toolkit

June 2005

If you wish to check the currency of this case, you may do so using KeyCite on Westlaw

A-151

912 FEDERAL REPORTER, 2d SERIES

mission—against the environmental costs
of the proposed project. NWF contends
that water-supply benefits are not listed in
the statute as a relevant factor to count in
favor of a project and that the Commission
is limited to considering only the navigation
and power benefits of a proposed project.
Because the Lee Creek dam would yield no
navigation benefits and because the power-
production benefits of the project would be
concededly minimal, NWF argues that
FERC erred in finding that the benefits of
the project would outweigh the environ-
mental costs.

In its orders, the Commission responded
to NWF's contention by arguing that the
language and legislative history of the
FPA amply demonstrate that FERC is enti-
tled to consider water-supply benefits in
conducting its section 4(e) analysis. The
Commission explained, ‘“[Slince water sup-
ply does not appear to fit on the side of the
scale that includes energy conservation,
fish and wildlife, recreation, and other
aspects of environmental quality, it must
be assumed either that water supply be-
longs within the meaning of ‘development’
or that [the final sentence of section 4(e) ]
does not purport to list all beneficial uses
to be considered, but rather is intended to
give emphasis to the due consideration of
specific uses.” Order on Rehearing, 44
FERC 161,160 at 61,512.

Our job is where possible to “give effect
to the unambiguously expressed intent of
Congress.” Chevron U.S.A., Inc. v. Natu-
ral Resources Defense Council, Inc., 467
U.S. 837, 842-43, 104 S.Ct. 2778, 2781, 81
L.Ed.2d 694 (1984). If Congress has not
directly addressed a precise question we
should uphold the agency’s construction as
long as it is permissible. Id. at 843, 104
S.Ct. at 2781-82. We conclude that the
Commission’s construction of section 4(e) in
this case is entitled to Chevron deference.

The Commission has traditionally exer-
cised jurisdiction to license even those
dams which are not exclusively or even
primarily built for the purpose of power
generation. Congress would not likely con-
fer upon the Commission jurisdiction to
approve or reject such projects and then
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bar it from considering other than the pow-
er and navigation benefits of the proposed
projects in making its decisions. Given
that FERC has jurisdiction over projects
with substantial non-power benefits, it
makes sense to read section 4(e) as provid-
ing that FERC can and should consider
those benefits in evaluating those projects.

Such a reading is by no means in tension
with the plain language of section 4(e).
The statute requires the Commission to
consider environmental factors “in addition
to the power and development purposes,”
but does not remove from Commission con-
sideration factors, other than those relating
to power and navigation, that are impor-
tant to a proposed project. The Commis-
sion reasonably concluded that under sec-
tion 4(e) the benefit of a secure and in-
creased water supply may be considered as
a development benefit or purpose to be
weighed against environmental detriments
from a proposed project.

The Commission’s reading of the statute
is further supported by section 10(a)l) of
the FPA which provides that the Commis-
sion should ensure that proposed projects
are best adapted to serve a number of
beneficial uses “including ... water sup-
ply.” 16 U.S.C. § 803(a)1). Given that the
Commission is explicitly directed to consid-
er the water-supply benefits of a proposed
project in deciding what modifications, if
any, to require of a proposal, id., it makes
sense that the Commission is also empow-
ered to consider those benefits in deciding
whether to grant a license at all. We thus
conclude that the Commission did not err in
considering the water-supply benefits of
the Lee Creek dam project in deciding
whether or not to grant Fort Smith’s appli-
cation.

IV. FERC’S COMPLIANCE WITH THE
CLEAN WATER AcT

[9] The Clean Water Act provides:

(1) Any applicant for a Federal license or
permit to conduct any activity ... which
may result in any discharge into the navi-
gable waters, shall provide the licensing
or permitting agency a certification from
the State in which the discharge origi-
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nates or will originate ... that any such
discharge will comply with the applicable
provisions [of certain listed sections] of
this title.

33 U.S.C. § 1341(a)1). The Act further
provides that whenever such a discharge
might affect the quality of the waters of
any other state so as to violate any water
quality requirement in that state, that state
must be notified of the application and af-
forded an opportunity for a hearing. Id.
§ 1341(a)2).

NWF argues that the Lee Creek dam
project would result in a discharge originat-
ing in Oklahoma. The dam would back up
the waters flowing in from Oklahoma, and
would cause severe soil erosion within
Oklahoma, according to NWF. Because
the project would result in a discharge that
would originate in Oklahoma, NWF con-
tends that FERC was required to obtain
the requisite certification from the Okla-
homa Water Resources Board (“OWRB")
before approving the project. FERC was
unable to obtain such certification, and its
approval of the Lee Creek dam project,
NWF asserts, thus violated the CWA.

The Commission responds that a certifi-
cation is only required under the CWA
from the state in which a discharge origi-
nates. Other states, even if they are af-
fected by a discharge, have only an adviso-
ry role in regulating the discharge, and
they do not have the authority to block the
issuance of permits if they are dissatisfied
with the proposed standards. The Commis-
sion contends that in this case the dis-
charge would occur at the dam, several
miles within the Arkansas border.

We conclude that the Commission acted
properly in approving the project without
certification from the OWRB. The Com-
mission is clearly only required to obtain a
certification from the state where the dis-
charge originates. As the Supreme Court
explained in International Paper Co. v.
Ouellette, 479 U.S. 481, 490, 107 S.Ct. 805,
810-11, 93 L.Ed.2d 883 (1987),

While source States have a strong voice

in regulating their own pollution, the

CWA contemplates a much lesser role

for States that share an interstate water-
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way with the source.... Even though it
may be harmed by the discharges, an
affected State only has an advisory role
in regulating pollution that originates be-
yond its borders . ... [and] does not have
the authority to block the issuance of the
permit if it is dissatisfied with the pro-
posed standards.
Moreover, the Commission did not abuse its
discretion in determining that in this case
the discharge would originate by the dam—
in Arkansas, not Oklahoma. Common
sense supports FERC’s conclusion that the
discharge in this case would occur at the
dam, where the flow of water would be
blocked and consequently the water would
be backed up, rather than at some point
upstream where the water ended up or
where the soil eroded as a result of the
blockage downstream.

Further, Oklahoma withdrew all objec-
tions to the project as a result of the Settle-
ment Agreement and it amended its water-
quality standards to provide explicitly that
the changes in water quality caused by the
impoundment of water by the hydroelectric
project to be constructed on Lee Creek
would not constitute a violation of those
standards. Thus, even if the discharge in
question did originate in Oklahoma, we
doubt that the CWA would pose a genuine
barrier to FERC’s approval of the Lee
Creek dam project.

V. THE Apequacy oF FERC’s EIS
U~xpER NEPA

In addition to arguing that the Commis-
sion’s EIS regarding the Lee Creek dam
project should have examined the projected
impact from Phase II, NWF contends that
the Commission’s EIS was deficient for two
other reasons. First, NWF argues that the
Commission failed adequately to consider
alternatives to the Fort Smith proposal.
Second, NWF contends that the Commis-
sion’s EIS rests in part on data compiled by
a party with a conceded conflict of interest,
rendering the EIS suspect.

A, The Commission’s Consideration of
Alternatives

[10] NEPA requires that reasonable al-

ternatives to a proposed project be evaluat-
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ed in the EIS. 40 C.F.R. § 1502.14 (1989).
NWF argues first that the Commission
failed to consider any alternatives to the
hydropower portion of the Lee Creek dam
project. Although the Commission did con-
sider some alternatives to satisfy the wa-
ter-supply purposes of the project, it did
not really explore other means of satisfy-
ing the power-production purposes of the
project. According to NWF, the Commis-
sion’s EIS is therefore deficient. Second,
NWF argues that FERC neglected to ex-
amine in its EIS alternatives that would
satisfy the water-supply purposes of the
project. Specifically, NWF charges that
the Commission improperly declined to con-
sider the possibility of reallocating some
waters from Tenkiller Ferry Lake, in Okla-
homa, on the grounds that interstate trans-
fer of waters requires legislative approval
in Oklahoma and is discouraged in Arkan-
sas. NWF explains that the Tenkiller Lake
water could be allocated to those communi-
ties within Oklahoma currently supplied by
Fort Smith, thus leaving Fort Smith more
water from its already existing supply.
NWF further contends that the Commis-
sion improperly rejected the alternative of
water conservation.

The Commission responds that it did not
consider in depth alternatives to the hydro-
power portion of Fort Smith’s proposal be-
cause the dam was proposed to satisfy
water-supply needs, not power needs.
Moreover, the Commission argues that it
did adequately consider alternatives to the
water-supply portion of the Fort Smith pro-
posal but that, in the end, it rejected those
alternatives.

We conclude that the Commission’s EIS
did adequately evaluate alternatives to the
Lee Creek dam project. The Fort Smith
proposal was designed to satisfy Fort
Smith’s water-supply needs. The produc-
tion of hydroelectric power was merely inci-
dental to the project. Any alternative that
would facilitate the production of the same
amount of power without satisfying Fort
Smith’s water-supply needs would not sat-
isfy the central goal of the proposed
project and thus would not constitute a
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reasonable alternative to the Lee Creek
dam project. The Commission thus proper-
ly concluded that “reasonable alternatives
are those that address [Fort Smith's] need
for water.” Order on Rehearing, 44 FERC
161,160 at 61,515.

Further, the Commission did consider
various alternatives that would satisfy the
water-supply goals of the Fort Smith pro-
posal. The final EIS contains an analysis
of the conservation alternative, but con-
cludes that even with a conservation plan,
eventually Fort Smith’s water demand will
exceed system limits. Lee Creek Project,
Final Environmental Impact Statement
§ 2.3 (Feb. 1987) (J.A. 86-87). The EIS
also extensively examined various aspects
of the Lake Shepherd Springs alternative,
the Blue Mountain Lake alternative, the
Pine Mountain alternative, the Cedar Creek
alternative, the Lee Creek-Cedar Creek al-
ternative, the Arkansas River alternative,
and the Arkansas River alluvium alterna-
tive.

The Commission did not explore the
Tenkiller Reservoir option more thoroughly
because it concluded that Oklahoma and
Arkansas law and policy disfavored inter-
state transfer of water, and that the
amount of water that could be reallocated
from Tenkiller Reservoir to the Oklahoma
communities served by Fort Smith was so
small that it would free up only negligible
quantities of water for Fort Smith’s use.
Order on Rehearing, 44 FERC 161,160 at
61,515-16. The Commission’s decision not
to explore the alternative of transferring
water interstate was justified because
NEPA does not require detailed discussion
of the environmental effects of remote and
speculative alternatives.  Natural Re-
sources Defense Council, Inc. v. Morton,
458 F.2d4 827, 837-38 (D.C.Cir.1972).
FERC's conclusion that only negligible
gains could be realized from the realloca-
tion of water from the Tenkiller Reservoir
to Oklahoma communities served by Fort
Smith was supported by substantial evi-
dence in the record.

[11] NEPA does not require the Com-
mission to consider every conceivable alter-
native in its EIS. Rather, the statute re-
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quires agencies to consider all reasonable
alternatives to proposed actions. We con-
clude that the Commission satisfied this
requirement.

B. Commission’s Use of Data from a
“Biased’’ Party

[12] When the Commission analyzed
the costs of the Lee Creek project it used
data prepared by an engineering firm em-
ployed by Fort Smith. This firm held inter-
ests in real estate within the project area
which would increase in value if the project
were approved. The Commission, aware of
this situation, nonetheless used the data in
making its licensing determination.

NWF argues that FERC could not prop-
erly rely on the information provided by
the firm in question without first investi-
gating the accuracy of that information.
Because the Commission’s approval of the
Lee Creek dam project was granted in re-
liance on this questionable data, NWF ar-
gues that FERC’s decision should be vacat-
ed and that FERC should investigate the
validity of the information.

The Commission responds that agency
reliance upon information submitted by ap-
plicants and other interested parties is in-
herent in the regulatory process. The
Commission argued that it could properly
rely on information from a party as long as
the information was independently con-
firmed. The Commission asserts that it
has independently confirmed the data in
issue.

We reject NWF's contention and find the
Commission’s use of the evidence in ques-
tion reasonable. The Commission noted
that it was aware of the inherent bias in
party-submitted information, but explained
that it had independently confirmed the
reasonableness of the analyses of the ca-
pacities of the project and the estimated
construction costs for the project and alter-
natives. Order on Rehearing, 44 FERC
161,160 at 61,517. NWF has not pointed
to any inaccuracies in the disputed data,
but has merely speculated that the data are
unreliable due to the interests of the propo-
nents of the evidence. Such a speculation,
without more, is insufficient to undermine
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the Commission’s independent determina-
tion that the data were reliable.

VI. CoNcLusioN

For the foregoing reasons, we conclude
that the Commission’s orders issuing Fort
Smith a license to undertake the Lee Creek
dam project were reasonable and lawful
under the FPA, the CWA, and NEPA. We
thus deny NWF’s petition for review of
these orders.
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Defendants were convicted following
jury trial before the United States District
Court for the District of Columbia, Harold
H. Greene, J., of various charges in connec-
tion with scheme to defraud Federal Hous-
ing Administration. Defendants appealed.
The Court of Appeals, D.H. Ginsburg, Cir-
cuit Judge, held that: (1) defendants
waived objection to indictment based on
alleged grand jury bias by not raising it
prior to trial; (2) district court did not
abuse its discretion in deciding not to grant
relief from waiver; (3) indictment on wire
fraud and interstate transportation of prop-
erty obtained by fraud charges charged
scheme or artifice to defraud victim of
property, as opposed to intangible rights;
(4) erroneous instruction on wire fraud and
interstate transportation of property ob-
tained by fraud charges, that suggested
that jury could convict even if it concluded
that defendants sought to defraud Govern-
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ment of its lawful right to conduet its busi-
ness free from deceit, fraud or misrepre-
sentation, was not plain error; (5) Veterans
Administration fee appraisers were ‘“public
officials” for purposes of bribery charges;
and (6) forfeiture of various properties al-
legedly acquired by defendants through
their racketeering activities was properly
directed under jury verdict.

Affirmed.

1. Indictment and Information ¢=196(3)

Challenge to indictment based on al-
leged racial bias of grand jurors was
waived by failure to object prior to trial;
although grand jurors’ potential bias was
discussed briefly just before trial began,
none of defendants challenged indictment
upon that basis. Fed.Rules Cr.Proc.Rule
12(b), 18 U.S.C.A.

2. Indictment and Information ¢=196(1)
In deciding whether to grant relief
from waiver under Rule 12 of Federal
Rules of Criminal Procedure, district court
should take into account reason for defen-
dant’s tardiness and whether he had shown
that he is actually prejudiced by defect in
indictment of which he complains. Fed.
Rules Cr.Proc.Rule 12(b), 18 U.S.C.A.

3. Indictment and Information €=196(3)

Neither defendants’' excuse for not
challenging indictment based on alleged ra-
cial bias of grand jurors prior to trial, nor
evidence of alleged prejudice, was suffi-
cient to determine that district court
abused its discretion in refusing to grant
relief from waiver, defendants had con-
cededly discovered offensive comments in
grand jury transcript prior to trial, despite
time constraints of dealing with large vol-
ume of material in short period before com-
plex trial, and no showing of actual preju-
dice was made on basis of three isolated
remarks made by grand jurors in course of
two years of hearings. Fed.Rules Cr.Proc.
Rule 12(b)2), (f), 18 U.S.C.A.

4. Receiving Stolen Goods &2
Telecommunications ¢=362
Indictment for wire fraud and inter-
state transportation of property obtained
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