Platte River Whooping Crane Critical Habitat Maintenance Trust v. FERC, 876
F.2d 109 (1989) (Platte River I)

Facts. Central Nebraska Public Power and Irrigation District and the Nebraska Public
Power District (Districts), submitted applications for new licenses for two large
hydropower projects on the Platte River two days before the statutory deadline. Almost
six months after the applications were submitted, FERC informed the Districts that their
applications were deficient. The Districts asked FERC for permission to delay correction
of the deficiencies until completion of a joint study designed to provide resource
management information relevant to the issues raised by the deficiency letter. Over a
year and a half after the applications had been filed, FERC granted the Districts an
extension of time until after the completion of the Joint Study to correct the deficiencies.
Another 15 months passed without completion of the Joint Study, and therefore with no
revised applications for new licenses.

With no prospect of new licenses being issued prior to the expiration of the existing
licenses, the Platte River Whooping Crane Critical Habitat Maintenance Trust (Trust)
noticed its intention to intervene, and filed a petition asking FERC to consider the need
for environmental protective conditions in the annual licenses. FERC denied the petition
and the Trust’s request for rehearing. In its order FERC conceded that Nebraska Public
Power District’s license did contain an express reservation of authority to alter the license
at its discretion and that both licenses provided for modification with the consent of the
licensees. Nevertheless, FERC refused to exercise its reserved authority or to seek the
cooperation of the Districts to amend the licenses. The Trust sought judicial review.

Issue. Did FERC abuse its discretion in refusing to undertake any inquiry into the need
to include environmental protective conditions in the Districts’ annual licenses?

Holding. FERC's failure to undertake any form of assessment of environmental issues in
connection with its issuance of the annual licenses was an abuse of discretion.

Under § 15(a)(1) of the FPA, 16 U.S.C. § 808(a)(1), if the relicensing process is not
completed prior to the expiration of the existing licenses, FERC must issue an annual
license from year to year to the current licensee under the terms and conditions of the
existing license until a new license is issued. Under 18 C.F.R. § 16.18, an annual license
is considered automatically issued without further order, unless FERC orders otherwise.

Under FPA § 313, 16 U.S.C. § 825/(b), FERC orders must be supported by substantial
evidence.

The court held, although FERC had no choice but to issue the annual licenses, it did have
authority to formulate conditions for both licenses, to seek the cooperation of the Districts
in adding the conditions to the licenses, and in the case of one, to impose conditions
unilaterally at any time.

The court also rejected FERC’s claim that it lacked sufficient information to exercise its
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reserved authority to condition the annual licenses to protect the environment. The court
agreed that FERC could not impose conditions on a license without substantial evidence
to indicate that the conditions satisfied the objectives of the FPA. However, the Trust
was not requesting imposition of specific proposed conditions on the annual licenses;
rather, the Trust was requesting commencement of procedures to review the need for any
such conditions. According to the court, it was the refusal in the circumstances of this
case to engage in any such review, not the refusal to impose specific conditions, which
had to be supported by substantial evidence. Given the substantial evidence in the record
which supported the need for such review and the fact that relicensing was several years
off, the court concluded that FERC’s refusal to conduct a preliminary investigation into
the threat of harm and the availability of interim measures to combat it was unreasonable.
The court remanded the matter to FERC for further proceedings.
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Whooping crane maintenance trust re-
quested that Federal Energy Regulatory
Commission undertake assessment of need
for wildlife protective conditions in interim
annual licenses to operate hydroelectric
projects pending completion of relicensing
proceedings. The Commission refused re-
quest, and trust petitioned for review. The
Court of Appeals, Wald, Chief Judge, held
that: (1) Commission had authority to for-
mulate conditions for licenses, and (2) Com-
mission’s failure to undertake any form of
assessment of environmental issues in con-
nection with issuance of annual licenses
was abuse of discretion due to particular
history of projects.

Remanded.

1. Administrative Law and Procedure
=721
Electricity 1

Parties seeking review of Federal En-
ergy Regulatory Commission orders must
petition for rehearing of those orders and
must themselves raise in that petition all
objections urged on appeal. Federal Power
Act, § 313(b), as amended, 16 U.S.C.A.
§ 825/(b).

2. Administrative Law and Procedure
721
Electricity &1
Neither Federal Energy Regulatory

Commission nor Court of Appeals has au-
876 F.2d—5
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thority to waive statutory requirements for
parties seeking review of Commission or-
ders. Federal Power Act, § 313(b), as
amended, 16 U.S.C.A. § 825/ (b).

3. Electricity ¢=8.4

Federal Energy Regulatory Commis-
sion had authority, under provisions in li-
censes to operate two hydroelectric
projects, to formulate conditions for both
licenses, to seek cooperation of power dis-
tricts in adding conditions to licenses, and
to impose conditions unilaterally at any
time for one license, even though issuance
of interim annual licenses was nondiscre-
tionary act, in that Commission had no
choice but to issue licenses to existing li-
censees. Federal Power Act, § 15(a), as
amended, 16 U.S.C.A. § 808(a).

4. Electricity ¢=8.4

Federal Energy Regulatory Commis-
sion could not impose conditions on, or pro-
pose conditions for, interim annual licenses
to operate two hydroelectric projects, in
absence of substantial evidence to indicate
that conditions satisfied objectives of Fed-
eral Power Aect. Federal Power Act,
§ 313(b), as amended, 16 U.S.C.A. § 825/
(b). :

5. Administrative Law and Procedure
=791
Electricity ¢=8.5(1)

On review of Federal Energy Regula-
tory Commission’s refusal to undertake
any inquiry into need for environmental
protective conditions in power districts’ in-
terim annual licenses to operate hydroelec-
tric projects, Commission’s refusal to en-
gage in any such inquiry, as opposed to
refusal to impose specific conditions, had to
be supported by substantial evidence. Fed-
eral Power Act, § 313(b), as amended, 16
U.S.C.A. § 8251 (b).

6. Administrative Law and Procedure
=467
Electricity €=8.5(1)

Federal Energy Regulatory Commis-
sion could summarily dismiss a bareboned
request to collect information about need
for environmental protective conditions in
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interim annual licenses to operate hydro-
electrie projects.

7. Electricity ¢=8.5(1)

Whooping crane maintenance trust’s
request, that Federal Energy Regulatory
Commission undertake inquiry into need
for environmental protective conditions in
Power districts’ interim annual licenses to
operate hydroelectric projects, was not
bareboned request to collect information
which Commission could summarily dis-
miss; considerable evidence was laid before
Commission to trigger its attention to prob-
lem, and trust represented in its petition
that it would, if given opportunity, present
evidence from five years of studies on ef-
fects of operations of projects on down-
stream migratory bird habitats.

8. Electricity <=8.5(1)

Federal Energy Regulatory Commis-
sion could not base its refusal to undertake
any inquiry into need for environmental
protective conditions in power districts’ in-
terim annual licenses to operate hydroelec-
tric projects on ground that necessary in-
formation would be developed and ad-
dressed during relicensing proceeding;
Commission was aware that it would proba-
bly take several years before environmen-
tal issues surrounding projects would be
resolved in relicensing proceeding, and
Commission had been apprised for almost a
decade of possibility of potential harm to
whooping cranes flowing from operation of
projects absent license conditions designed
to mitigate such harms.

9. Electricity &8.5(1)

Federal Energy Regulatory Commis-
sion’s refusal to undertake any inquiry into
need for environmenta] protective condi-
tions in power districts’ interim annual li-
censes to operate hydroelectric projects
was abuse of discretion; government and
private parties had expressed concern over
many years regarding projects’ effects on
wildlife habitats.

Petition for Review of an Order of the
Federal Energy Regulatory Commission.
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Abbe David Lowell, with whom Peter J.
Kirsch, Washington, D.C., was on the brief,
for petitioner.

Hanford O’Hara, Atty., F.ER.C., with
whom Catherine C. Cook, General Counsel,
and Joseph S. Davies, Deputy Sol., F.E.
R.C., Washington, D.C., were on the brief,
for respondent.

Naney S. Bryson, Washington, D.C., was
on the brief, for intervenor.

Tom Watson, Washington, D.C., also en-
tered an appearance, for intervenor,

Before WALD, Chief Judge, and
EDWARDS and SILBERMAN, Circuit
Judges.

Opinion for the Court filed by Chief
Judge WALD. :

WALD, Chief Judge:

The banks of the Platte River in central
Nebraska are home to a number of endan-
gered species of wildlife, including the
whooping crane. Petitioner Platte River
Whooping Crane Critical Habitat Mainte-
nance Trust (“Trust”) was established in
1978 by the Basin Electric Power Coopera-
tive, Inc. as part of a settlement of litiga-
tion over the construction of a Wyoming
dam; it is administered by three trustees
representing the State of Nebraska, the
National Wildlife Federation and Basin
Electric. Its mandate is to “protect and
maintain ... the physical, hydrological and
biological integrity of [the Platte River]
area so that it may continue to function as
a life-support system for the whooping
crane and other migratory species which
utilize it.” Because of this mandate the
Trust has a keen interest in intervenor-re-
spondents’, the Central Nebraska Public
Power and Irrigation District and the Ne-
braska Public Power District (“Districts”),
operation of two large hydroelectric
projects on the Platte River which may
critically affect the continued vitality of
wildlife in the area. The Trust is currently
before this court seeking review of an or-
der of the Federal Energy Regulatory
Commission (“FERC” or “Commission”),
refusing the Trust’s request that FERC
undertake an assessment of the need for
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wildlife protective conditions in the interim
annual licenses pursuant to which the Dis-
tricts are currently operating pending the
completion of relicensing proceedings be-
fore FERC. We find that refusal of this
request was an abuse of discretion and
remand the case back to FERC to conduct
such an assessment.

1. ProcepuraL HISTORY

The Districts were initially licensed to
operate hydro-electric Project No. 1835 and
Project No. 1417 in 1941 by FERC’s prede-
cessor, the Federal Power Commission.
These long-term licenses expired on June
30 and July 29, 1987, respectively.

FERC regulations require the Districts
to file applications for relicensing no later
than three years prior to the expiration of
old licenses. 18 C.F.R. § 16.3(a) (1986).
Applications for a new license must include
extensive information about the operation
of a project, including reports on water
quality and on fish, wildlife and botanical
resources. 18 C.F.R. § 4.51 (1986). FERC
may find an application deficient for failing
to provide required information and grant
an applicant an additional ninety days in
which to perfect the application. 18 C.F.R.
§ 4.32(d)(1)() (1986). “If the revised appli-
cation is found not to conform to the re-
quirements [of the regulations] or if the
revisions are not timely submitted, the re-
vised application will be rejected.” 18
C.F.R. § 4.32(d)(1)(i}) (1986). In the event
that no new license has been issued prior to
the expiration of existing licenses, FERC is
required to issue from year to year an
annual license “to the then licensee under
the terms and conditions of the original
license until ... a new license is issued.”
16 U.S.C. § 808(a) (1985).

The Districts submitted applications for
new licenses on June 28, 1984, two days
before the statutory deadline. On Decem-
ber 7, 1984, FERC informed the Districts
that their applications were deficient.
FERC’s deficiency letter stated that the
applications’  Report on Water Use and
Quality had to be revised to include

A description ... of the minimum flow

recommendation made by the agencies
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consulted to include an explanation of
why the Applicant has rejected any flows
recommended by an agency

and the Report on Fish, Wildlife and Botan-

ical Resources had to be revised to include
An analysis ... of the long-term impact
on the vegetation and wildlife of the
North Platte and Platte River systems
resulting from the past operations of the
existing systems [and] a discussion of
feasible operating alternatives and miti-
gative measures that would minimize the
continuing impact so [sic, probably
should be “of”] the projects and enhance
existing botanical and wildlife resources.
The response should include a detailed
discussion of the project’s impact on the
whooping crane’s designated critical hab-
itat and alternatives for protecting and
enhancing the critical habitat.

Brief for Intervenor-Respondents, Adden-

dum B at B-2L

The Districts responded to the deficiency
letter by asking that they be permitted to
delay correction of the deficiencies until
completion of a joint Fish and Wildlife Ser-
vice and Bureau of Reclamation Study
(“Joint Study”), designed to provide re-
source management information relevant
to the issues raised by the deficiency letter.
On January 27, 1986 (over a year and a half
after the applications had been filed),
FERC informed the Districts that the appli-
cations were still deficient but that they
would be granted an extension of time until
120 days after the completion of the Joint
Study to correct the deficiencies. At this
time, the Trust was not a party to the
proceedings: since there had been no notice
of a renewal application published in the
Federal Register, 18 C.F.R. § 385.2009
(1986), no date for filing interventions had
been established. 18 C.F.R. § 885.210
(1986). Thus, no petition for rehearing of
the grant of this extension of time was
filed by the Trust.

Another fifteen months passed, without
completion of the Joint Study and therefore
with no completed application for new Ii-
censes filed with FERC. With the existing
licenses due to expire and no prospect that
new licenses would be issued before expira-
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tion, the Trust noticed its intention to inter-
vene and on May 22, 1987, filed a petition
asking that FERC consider the need for
environmental protective conditions in the
annual licenses that it would be required to
issue as of June 80 and July 28, 1987.

The Commission’s first response to this
request asserted that FERC had no author-
ity to condition the annual licenses and that
therefore there was no point in undertak-
ing any review of the need for such condi-
tions. FERC denied the petition to amend
the annual licenses on June 30, 1987, stat-
ing:

[Tlhe Commission is empowered to

amend an annual license, for example by

adding conditions for the protection of

fish and wildlife, only if the existing li-

cense contains such reservation of au-

thority or the licensee agrees to such

additional conditions. The existing Ii-

censes ... contain no such reservations

of authority.
Central Nebraska Public Power and Irri-
gation District, Project No. 141 7, 39 F.E.
R.C. 161,378 at 62,223 (1987).

On July 24, 1987, the Trust petitioned for
rehearing of the denial, pointing out that
the license for Project No. 1835 did in fact
include an express reservation of FERC’s
authority to alter the license at its discre-
tion and that licenses for both projects
provided for modification with the consent
of the licensees. FERC granted the peti-
tion for rehearing for the purpose of recon-
sideration. Another nine months passed,
still without completion of the Joint Study
and correction of the deficiencies in the
Districts’ original applications for new li-
censes. Then, on May 5, 1988, the Commis-
sion issued its order denying rehearing of
the Trust’s request for an assessment of
the need for environmental protective con-
ditions in the annual licenses.

While conceding that the license for
Project No. 1835 reserved modification au-
thority to the Commission, FERC refused
to either exercise this authority or to seek
the cooperation of the Districts in arriving
at consensual amendments to the annual
licenses for both projects. FERC rested
this decision on the ground that “Commis-
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sion orders [must] be based on substantial
evidence [and] we do not have sufficient
information to determine appropriate miti-
gative conditions.”  Central Nebraska
Public Power and Irrigation District,
Project No. 1417, 48 F.ER.C. 161,225 at
61,579 (1988). FERC noted that the infor-
mation necessary to formulate conditions
was being gathered in connection with reli-
censing,

In this same order, FERC also acknowl-
edged the unexpectedly slow pace of the
Districts’ efforts to cure the deficiencies in
their applications and the consequent delay
in the commencement of the relicensing
proceeding. The Commission found that
the Joint Study was

not progressing at the expected rate, the
projected date for completion is unclear
and the information expected to be in-
cluded in the Study will not be as helpful
to the licensees as once hoped. It is
therefore no longer appropriate to tie the
correction of the deficiencies in the reli-
cense applications to the completion of
the Joint Study.

43 F.E.R.C. at 61,580. Granting a petition
filed by other public interest groups (but
not the Trust), requesting that expeditious
procedures for relicensing be established,
FERC set a new deadline for correction of
the deficiencies in the Districts’ applica-
tions, giving them two more years to gath-
er the necessary information. The Dis-
tricts now have until May 5, 1990 to com-
plete their applications: relicensing pro-
ceedings will not begin until that date; an-
nual licenses will continue to issue until the
completion of those proceedings. No peti-
tion for rehearing of this scheduling order
was filed by the Trust.

II. IssuEs oN APPEAL
A. Jurisdiction

[1,2] Our consideration of the Trust’s
petition for review of FERC’s action in this
case has been hampered at the outset by
the Trust’s apparent misapprehension of
the jurisdictional requirements of the Fed-
eral Power Act (“FPA”). As we have re-
peatedly emphasized, the requirements im-
posed by the statute are strict and go well
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beyond judicially-imposed standards requir-
ing the exhaustion of administrative reme-
dies prior to the exercise of federal court
jurisdiction. ASARCO, Inc. v. FERC, 1711
F.2d 764, 774 (D.C.Cir.1985); see also Ten-
nessee Gas Pipeline v. FERC, 871 F.2d
1099, 1109-110 (D.C.Cir.1989).! Parties
seeking review of FERC orders must peti-
tion for rehearing of those orders and must
themselves raise in that petition all of the
objections urged on appeal. 16 US.C.
§ 8251 (b) (1985); ASARCO, 11 F.2d at
773. Neither FERC nor this court has
authority to waive these statutory require-
ments. Tennessee, 871 F.2d at 1107; Bos-
ton Gas Co. v. FERC, 575 F.2d 975 (st
Cir.1978).

The Trust does indeed raise on appeal
the primary request put to the agency in its
petition for rehearing, i.e., that FERC as-
sess the need for protective environmental
conditions in the annual licenses issued
pending relicensing. But the Trust has
structured arguments to the court around
two additional issues as well: the delay
surrounding the relicensing proceeding and
FERC's failure to consult with the Fish and
Wildlife Service before issuing the annual
licenses.2 Because neither of these two
issues was a focus of the Trust's agency
petition, nor the subject of specific relief
requested from FERC, we doubt our juris-
diction to review these issues in their own
right. Fortunately, we are able to dispose
of the appeal without doing so.

We limit our review to the primary issue
argued to the agency, that is, the question
of whether FERC abused its discretion in
refusing to undertake any inquiry into the
need for environmental protective condi-

1. The jurisdictional requirements of the Federal:
Power Act and the Natural Gas Act areidentical.

2. The Trust asserts that the issuance of the an-
nual licenses constitutes an :agency action trig-
gering the consultation requirement of the En-
dangered Species Act. 16 U.S.C. § 1536(a)
(1985). See n. 9, infra.

3. Our doubts about jurisdiction also counsel
against deciding this issue. The Trust did bring
its objection about delay to the attention of
FERC in the course of arguing its position on
why it was necessary to assess the need for
environmental protective conditions in the an-
nual licenses. As we noted supra, however, the
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tions in the Districts’ annual licenses.
While we are disturbed by the protracted
delay surrounding the relicensing proceed-
ing, the fact that FERC’s latest order re-
quires relicensing to proceed within one
year renders our declination to reach the
delay issue less worrisome. At this junc-
ture we would not likely second-guess
FERC’s judgment that an additional year is
needed to collect the necessary information
to complete the final relicensing applica-
tions. We are confident that FERC will in
fact proceed expeditiously in 1990 with the
long-postponed relicensing proceeding.

Neither do we address the issue of
whether FERC was required under the En-
dangered Species Act to consult on environ-
mental concerns with the Fish and Wildlife
Service (“FWS”). No specific request for
consultation was made by the Trust,® and
to the extent the requirements of the En-
dangered Species Act were raised before
the Commission, they were raised in con-
nection with the Trust’s more general re-
quest that FERC undertake review of the
need for protective conditions in the annual
Hicenses. It is to this issue that we now
turn.

B. Annual License Conditions

[31 FERC’s first argument is that since
the issuance of annual licenses is a ministe-
rial, nondiscretionary act required by stat-
ute, the Commission was not obligated to
undertake any review of the environmental
impact of the projects’ operation under an-
nual licenses. But as the Commission it-
self recognized in its order denying rehear-
ing, at least one of the existing licenses

Trust:did not petition for rehearing of the initial
grant of an extension of time allowing the Dis-
tricts 120 days after the completion of the Joint
Study to cure the deficiencies in their applica-
tions; nor did the Trust itself petition for re-
hearing of the timetable establishing a new
deadline for completing the applications of May
1990.

4. We intimate no view as to whether the Trust
would have standing to request that FERC con-
sult FWS under the Endangered Species Act nor
whether that Act required such consultation in
this case.
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contained an express reservation of author-
ity for FERC to impose conditions, includ-
ing environmental protective conditions.
And as we understand the Trust’s (uncon-
tested) representation in its petition for re-
hearing before FERC, both licenses contain
provisions allowing the introduction of new
conditions with the consent of the licensee.
Thus, while the issuance of the annual Ii-
censes themselves is indeed a nondiscre-
tionary act, in that the Commission has no
choice but to issue the licenses to the exist-
ing licensees, 16 U.S.C. § 808(a) (1985); see
Lac Courte Oreilles Band of Lake Superi-
or Chippewa Indians . FPC, 510 F.2d
198, 208-10 (D.C.Cir.1975), the Commission
does have authority to formulate conditions
for both licenses, to seek the cooperation of
the Districts in adding the conditions to the
licenses, and, in the case of one, to impose
conditions unilaterally at any time.

[4,5] FERC’s second argument is that
it lacked sufficient information to exercise
this residual authority. FERC correctly
stated the standard of review: Commission
orders must be supported by substantial
evidence. 16 U.S.C. § 825/ (b) (1985).
FERC erred, however, as to what this stan-
dard required in this case. It is certainly
true that FERC could not impose condi-
tions on one license or propose conditions
for the other in the absence of substantial
evidence to indicate that the conditions sat-
isfied the objectives of the FPA. But, al-
though the Trust called its petition a “Peti-
tion to Amend Licenses,” the substance of
its immediate request was not for the impo-
sition of specific proposed conditions but
for the commencement of procedures to
review the need for any such conditions, It
is the refusal, in the circumstances of this
case, discussed below, to engage in any
such review, not the refusal to impose spe-
cific conditions, which must be supported
by substantial evidence or, more accurately

5. The FPA substantial evidence test “is no more
than a recitation of the application of the ‘arbi-
trary and capricious’ standard to factual find-
ings.” Maryland People’s Counsel v. FERC, 761
F.2d 768, 774 (D.C.Cir.1985).

6. The issues raised by this relicensing include
ones that are particularly difficult, and there-
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here, found not to be an arbitrary or capri-
cious exercise of discretion.’

(6,71 We cannot find such support for
FERC's refusal to review the need for con-
ditions in the annual licenses. As an open-
er, it is no answer to suggest, as the Com-
mission appeared to do, see 43 FER.C. at
61,579, that the agency has no duty to
collect information unless it already has
adequate information at hand to show the
need for conditions. It was precisely be-
cause more information was needed that
the Trust urged FERC to collect further
information from the related public and
private bodies. Admittedly, a bareboned
request to collect information about the
need for protective conditions could be
summarily dismissed, but here there was
considerable evidence laid before the Com-
mission to trigger its attention to the prob-
lem. Moreover, the Trust itself represent-
ed in its petition that it would, if given the
opportunity, present “evidence from five
years of studies on the Platte River on the
effects of operations of the projects on
downstream migratory bird habitats.”
Joint Appendix (“J.A.) 23.

[8] The Commission also based its re-
fusal on the ground that the necessary
information would be developed and ad-
dressed during the relicensing proceeding.
This rationale, however, is also flawed. At
the time of the Trust’s initial petition in
1987, the Districts had apparently made
little progress in the Joint Study and conse-
quently the start of the relicensing pro-
ceeding was still a long way off. And
when FERC ultimately denied the Trust’s
petition for rehearing, the relicensing pro-
ceeding was not scheduled to commence for
another two years. Thus FERC was at all
times aware that it would probably take
several years before the environmental is-
sues surrounding the continued operation
of the Platte River projects would be re-
solved in a relicensing proceeding.$

fore time consuming, to resolve. When Con-
gress amended the FPA in 1986 and made ex-
plicit the obligation on the Commission to give
environmental considerations equal weight to
that accorded power and irrigation concerns,
see infra at 117-18, it devoted a full two pages in
the Conference Report on the amendments to
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FERC was also well aware of the exist-
ence of serious environmental threats from
the projects. First, Congress in 1986 had
noted that

[t]he area in question also provides hab-

jtat for several endangered species,

namely the Whooping Crane, the Bald

Eagle and the Least Tern.. .. [TThe pro-

tection of these species reportedly could

require measures to protect, mitigate
damage to and enhance the habitat.

Such measures may include changes in

minimum flows without creating an irri-

gation shortage and could be required
under existing law[.]

Conference Report at 24; see n. 6 supra.

Second, the Commission itself had ad-
dressed the impact of the Platte River
projects on wildlife in the past. As early
as 1975 a biological assessment prepared
by the Commission found that the “fate of
the [whooping crane] critical habitat lies in
the dynamies of the Platte River System,”
and emphasized the projects’ impact on
flow levels in the river and the ecological
balance on which endangered species such
as the whooping crane depend. -See J.A. 28
(1987 letter from FWS summarizing the
1975 assessment). Later, in 1980 when the
Districts sought to amend their licenses
and undertake further development of their
hydroelectric projects, the National Wildlife
Federation intervened in the amendment
proceedings and

raised questions concerning the effect of

the proposed modifications and the cur-

rent operation of the two projects on the
area of the Platte River (downstream of
the two projects) which the Department

discussing their impact on these two Platte Riv-
er projects. Congress identified these projects
as posing hard questions under the Act’s new
approach to determining the public interest
with respect to hydroelectric licensing. = See
H.R.Rep. No. 99-934, 99th Cong., 2d Sess. 24-25
(1986) (“Conference Report”). (“The conferees
expect, without knowing or deciding what the
appropriate resolution will be for these projects,
that the process and requirements of this Act
will result in a resotution of these potentially
competing values so that fish and wildlife and
the projects’ developmental purposes will be
compatible, in the context of the public inter-
est.”)
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of Interior has found to be a critical
habitat (“designated critical habitat’”) of
the Whooping Crane (Grus Americana)
and the effect of the proposed modifica-
tions and current operation on other spe-
cies.
Nebraska Public Power District, Project
No. 1417, 13 FER.C. 161,122 at 61,253
(1980). In response to these concerns, the
Commission ultimately approved a settle-
ment between the National Wildlife Feder-
ation and the Districts in which the Dis-
tricts agreed to “‘prepare a protocol of ex-
perimentation with respect to the daily re-
lease schedule from Kingsley Project No.
1417 into the upstream portion of the desig-
nated critical habitat in order to acquire
additional knowledge of the ecological sys-
tem.” Id.

The Department of the Interior (“Interi-
or”) and the Environmental - Protection
Agency (“EPA”) also highlighted the envi-
ronmental impact of the projects in connec-
tion with the 1980 license amendment pro-
ceeding.

Interior expressed concern that the pro-

posed project may affect two endangered

species, the Bald Eagle and the Whoop-
ing Crane, and requested that the FERC
initiate a consultation procedure, as re-
quired by Section 7 of the Endangered
Species Act, as amended. EPA also com-
mented that the primary and secondary
effects of the proposed project on main-
tenance of the Whooping Crane habitat
were not adequately discussed in the ap-
plication. . .. Interior stated further
that since existing project facilities are
major flow controlling factors through-

7. The Districts also agreed that “if new licenses
are ... issued to [the Districts] prior to expira-
tion of the original licenses, [the Districts] will
implement, under the original licenses any
changes in operation designed to inure to the
benefit of the Whooping Crane.” Id. FERC
explained further that the Districts “will either
implement directly or not oppose any order
implementing = these - requirements under the

--original license” and the National Wildlife Fed-

~eration agreed not to support in a relicensing
proceeding “the imposition of conditions which
would reduce the hydroelectric generation out-
put at [one of the projects] unless the Commis-
sion finds a significant effect on the designated
critical habitat.” Id. at n. 3, n. 4

Reprinted from Westlaw with permission of West, a Thomson business



HRC, Hydropower Toolkit

June 2005

; ; L com
If you wish to check the currency of this case, you may do so using KeyCite on Westlaw by visiting www.westlaw

116

out the critical habitat area of the Platte
River, their operation has a significant
effect on the conservation of the Whoop-
ing Crane and its critical habitat,

Central Nebraska Public Power and Irri-
gation District, Project No. 1417, 14 F.E.
R.C. 162,009 at 63,016 (1981). As noted in
FERC’s original order in the instant pro-
ceeding, 39 F.ER.C. at 62,223, the Commis-
sion responded to Interior’s request for
consultation by preparing a biological as-
sessment of the impact of the proposed
1980 modification of the projects.
In preparing the biological assessment,
[FERC] staff conducted an independent
analysis to determine if the hydroelectric
development, as proposed, would cause
any changes in the Platte River flows
thereby jeopardizing the critical habitat
area and its value to the endangered
Whooping Crane during migration.
Staff concluded that the existing licensed
projects in combination with other water
developments along the Platte River
have contributed to the cumulative flow
depletion accruing within the river Sys-
tem. However, considering the opera-
tion of the project, as amended, the flow
regime of the North Platte River would
not be changed; therefore a determina-
tion was made that the proposed action
would not add further to the alteration
or modification of the critical habitat
area or endanger the continued existence
of the Whooping Crane. As noted by
Interior, the existing project facilities are
major flow controlling factors through-
out the critical habitat area, and opera-
tions of suckh facilities Zave contributed to
the modification of the designated critical
habitat area and its value to the Whoop-
ing Crane.

Id. at 68,016-17 (emphasis added). It is
clear from this excerpt that, while conclud-

8. In a subsequent order, the Commission mod-
ified the license condition which read, “Licensee
shall comply with procedures agreed upon in
consultation with Interior, as described in the
Order Approving Settlement issued November
13, 1980 [the settlement with National Wildlife
Federation discussed supral, to ensure that the
project operates in a manner which would aid
in conserving the Whooping Crane and its crit-
ical habitat,” by deleting the final clause, “to
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ing that the 1980 modifications would not
contribute to further degradation of the
critical habitat, FERC nonetheless rec-
ognized that the existing projects posed a
potential threat to wildlife. Moreover, In-
terior concurred in this biological assess-
ment and FERC adopted Interior’s recom-
mendation “that the order amending the
licenses require the Licensee[s] comply
with procedures that have been agreed
upon in consultation with Interior to ensure
that the project operates in a manner which
would aid in conserving the Whooping
Crane and its critical habitat” J4.8

Thus for almost a decade FERC had
been apprised of the possibility of potential
harm to the whooping crane flowing from
the operation of the projects pending reli-
censing, absent some form of interim k-

.cense conditions designed to mitigate such

harms. FERC was also cognizant that an
assessment of the need for protective con-
ditions had already been delayed several
years and was about to be delayed several
more by the drawn-out relicensing process.
This knowledge should have caused FERC,
prompted by the Trust’s application and
attendant offer to make available its own
studies on the subject, to at least explore
the need for protective conditions in the
annual licenses.

[9] We do not think it a sufficient an-
swer for FERC to promise to address the
issue on relicensing. The importance of
assessing the need for interim protec-
tion—not necessarily resolving the ultimate
environmental/power issues but consider-
ing temporary, “rough and ready” mea-
sures to prevent irreversible environmental
damage pending relicensing—was further
emphasized to the Commission when, in
connection with the issuance of the annual
licenses, Interior requested that FERC en-
ter into formal consultation with FWS:

ensure....” Central Nebraska Public Power
and Irrigation District, Project No. 1417, 14 F.E.
R.C. 762,226 (1981). Presumably this amend-
ment was designed to clarify that the Districts
were obliged only to comply with the proce-
dures set out in the 1980 settlement (requiring
flow studies), not to ensure that the operation of
the projects posed no threat to the whooping
crane critical habitat.
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Formal Section 7 consultation is neces-
sary because the Fish and Wildlife Ser-
vice (Service) believes that issuance of
annual licenses for Projects 1835 and
1417 will affect several Federally listed
endangered and threatened species and
designated eritical habitat in the area
affected by the projects. These species
include the endangered whooping crane,
interior least tern, bald eagle, and the
threatened piping plover. The Platte
River Valley ... is designated critical
habitat for the whooping crane. Is-
suance of annual licenses for Projects
1885 and 1417 will affect these species
and their habitats because all four spe-
cies require Platte River habitats during
specific critical intervals of their life cy-
cles. Furthermore, the suitability and
availability of Platte River habitats of
these listed species have been directly
and indirectly influenced by the instream
flows that are regulated by Projects 1835
and 1417 since the inception of the
projects and will continue to be influ-
enced by the projects during the dura-
tion of the amnual license and reli-
cense. [FWS then recited the findings of
the 1975 biological assessment.] Conse-
quently, we reiterate the need for you to
initiate consultation on the issuance of
annual licenses for Projects 1835 and
1417.

J.A. 27-28 (emphasis added). Thus the ex-
pert agency primarily responsible for ad-
ministering the Endangered Species Act?
expressed its view directly to FERC that
continued operation of the projects under
the amnual licenses, pending relicensing,
posed a potential threat to endangered spe-
cies such as the whooping crane. We con-
clude that it was irresponsible for FERC to
ignore this expert opinion and refuse even
to conduct a preliminary investigation into
this threat and the availability of interim
measures to combat it. Because of
FERC’s refusal to take even a cursory look
at the potential damage flowing from oper-

9. The Endangered Species Act requires that
“Each Federal agency shall, in consultation with
and with the assistance of the Secretary [of the
Interior], insure that any action authorized,
funded, or carried out by such agency ... is not

likely to jeopardize the continued existence of

HRC, Hydropower Toolkit

June 2005

I . : ;
If you wish to check the currency of this case, you may do so using KeyCite on Westlaw by visiting www.westlaw.com

A-195

ation of the projects pending 2 long-delayed
relicensing process, we cannot of course
even begin to assess the legitimacy of
FERC’s decision not to exercise its authori-
ty to seek the cooperation of the Districts
in preventing irreversible harm to critical
habitats or to impose interim protective
conditions upon one of them.

We are reinforced in our conclusion that
FERC’s refusal to preliminarily assess en-
vironmental issues amounted to an abuse
of discretion by Congress’ explicit endorse-
ment of the view that the Commission
should consider environmental issues when
granting annual licenses. Congress
amended the FPA in 1986, enacting the
Flectric Consumers Protection Act, Pub.L.
No. 99-495 100 Stat. 1243 (1986)
(“ECPA”). One of the key objectives of
the ECPA was to remedy FERC's “less
than satisfactory” history of according en-
vironmental factors less weight than power
production concerns in licensing. See H.R.
Rep. No. 99-507, 99th Cong., 2d Sess. 17
(1986), U.S.Code Cong. & Admin.News
1986, pp. 2496, 2503 (“House Report”).

The conferees believe that as a Nation
we have come a considerable distance in
recoghizing the importance of our heri-
tage. This legislation extends that “dis-
tance” a bit more. The amendments ex-
pressly identify fish and wildlife protec-
tion, mitigation and enhancement, recrea-
tional opportunities and energy conserva-
tion as nondevelopmental values that
must be adequately considered by FERC
when it decides whether and under what
condition to issue a hydro-electric license
for a project. ‘We agree that therée are
instances in which careful and thought-
ful consideration of the impact of a pro-
posed project would and should lead to
the conclusion that an original license
ought not to be issued. [But see Confer-
ence Report at 24 (conferees believe
ECPA environmental balancing should

any endangered species or threatened species or
result in the destruction or adverse modification
of habitat of such species which is determined
by the Secretary ... to be critical.” 16 U.S.C.
§ 1536(a)(2) (1985).
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not be very detrimental to Platte River
projects).]

Amended section 4(e) requires FERC,
in deciding whether to issue an original
license, in the case of a new project, or to
issue a new license for an existing
project, the [sie, probably should be “t0”]
give “equal consideration” to the pur-
poses of energy conservation and envi-
ronmental values, including fish and
wildlife and recreation, in deciding
whether to issue the license for power
and developmental purposes. Such con-
sideration is important because it is in-
tended that FERC give these nondevelop-
mental values the same level of reflec-
tion as it does to power and other devel-
opmental objectives. In other words, it
requires the thorough evaluation of
these values before FERC makes its Ii-
censing decision. Consequently, equal
consideration must be viewed as a stan-
dard, both procedural and substantive,
that cannot be satisfied by mere consul-
tation or by deferring consideration and
imposition of environmental conditions
until after licensing. Protection, mitiga-
tion and enhancement of fish and wild-
life, energy conservation, and the protec-
tion of recreational opportunities are a
potential cost of doing business for hy-
dropower projects.

Conference Report at 21-22, U.S.Code
Cong. & Admin.News 1986, p. 2538. Thus
Congress clearly expressed its intent that
environmental concerns be moved higher
up on FERC’s agenda in licensing deci-
sions.

While the amendments requiring envi-
ronmental factors to be given added weight
themselves do not come into play until the
ultimate relicensing proceeding, Congress
also expressed its view that consideration
of the need for environmental conditions
should enter into the annual licensing pro-
cess. First, the House Report on the
ECPA addressed the Commission’s authori-
ty to amend existing licenses in order to
introduce environmental conditions:

The Committee is aware of the concern

over the Commission’s authority to ad-

dress license conditions and terms after
licenses have been issued. In this Com-
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mittee’s view, this concern is based on

possibilities, rather than actual history.

The Committee believes that the Com-

mission should have authority to en-

sure that licenses reflect current infor-
mation concerning the need to protect

Jish and wildlife.

House Report at 82, U.S.Code Cong. &
Admin.News 1986, p. 2519 (emphasis add-
ed).. While the ECPA “does not change
existing law, including case law, governing
FERC authority to modify licenses during
their term,” id., we believe that it clearly
indicates that Congress expected FERC to
exercise whatever authority it might have
to introduce into existing licenses environ-
mental protective conditions that in its
judgment appear necessary.

Second, Congress explicitly addressed
the issue of amending annual licenses, ap-
proving a view propounded by the Ninth
Circuit in 1984. In Confederated Tribes
and Bands of the Yakima Indian Nation
v. FERC, 746 F.2d 466 (9th Cir.1984),
FERC argued that its then-policy of delay-
ing consideration of environmental issues
until after a new license had issued was
preferable to the alternative of addressing
environmental issues in an extended reli-
censing proceeding and issuing uncondi-
tioned annual licenses in the interim. The
Ninth Circuit rejected this rationale by ob-
serving that annual licenses which contain
reopener clauses can in fact be amended to
adopt interim protective conditions pending
relicensing. Congress relied on this obser-
vation in Yakima to highlight the fact that
FERC can and presumably should promote
the environmental objectives of the ECPA
by amending annual licenses to include pro-
tective conditions:

The Committee also retained the au-
thority for FERC to issue annual licenses
to an existing licensee pending a resolu-
tion of the relicensing proceeding, How-
ever, the Committee expects FERC to
use this authority in a manner that does
not encourage or allow delay in the li-
censing proceeding. The Committee also
notes that the Court in the Yakima liti-
gation pointed out that such annual Ii-
censes can include fish and wildlife provi-
sions. The Court said:

A-196

Reprinted from Westlaw with permission of West, a Thomson business.



WESLEY THEOLOGICAL SEMINARY v. US. GYPSUM CO.

119

Cite as 876 F.2d 119 (D.C. Cir. 1989)

We also find unpersuasive FERC’s ar-
gument that the procedure it used of-
fers more protection for the fishery
than simply issuing annual licenses.
This argument is based on FERC's in-
corporation of the Mid-Columbia set-
tlement agreement’s minimum stream
flow conditions into the new Rock Is-
land license. The same protections
could have been added to an annual
license. An annual license must con-
tain the same terms as the expired
license, [ ], but the Rock Island license,
as amended in 1974, contained a ‘rea-
sonable modifications’ clause in Article
91. The Mid-Columbia Proceeding in-
terim settlement agreement could have
been incorporated through that clause.

Id. at 33, U.S.Code Cong. & Admin.News
1986, p. 2520 (emphasis added).

This legislative history bolsters our view
that it was not reasonable for FERC, in
light of the many years of governmental
and private concern over the projects’ ef-
fects on wildlife habitats, to refuse to even
explore or consider the need for some in-
terim environmental protections pending
the completion of the relicensing proceed-
ing. As we have already emphasized,
FERC had been generally aware of the
potential need for such protections since
1975, FWS had specifically brought to
FERC’s attention the need for such protec-
tions in the annual licenses, and FERC’s
own handling of the schedule for relicens-
ing made plain the likelihood that relicens-
ing would not be accomplished for several
years to come. While the Commission is
certainly free to decide, based on substan-
tial evidence, that new license conditions
are not called for, we conclude that the
Commission’s failure to undertake any
form of assessment of environmental is-
sues in connection with its issuance of the
annual licenses was, under the peculiar his-
tory of this dispute, an abuse of discretion.
Accordingly, we remand the case to FERC
for further proceedings consistent with this
opinion.

So Ordered.
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Argued Feb. 22, 1989.
Decided May 19, 1989.

Building owner brought action against
manufacturer of asbestos-containing prod-
ucts after owner discovered that manufac-
turer’s products were used in construction
of building. The United States District
Court for the District of Columbia, Joyce
Hens Green, J., entered judgment for man-
ufacturer, and owner appealed. The Court
of Appeals, Stephen F. Williams, Circuit
Judge, held that: (1) retroactive amend-
ment of statute of repose did not violate
due process, but (2) owner was not entitled
to punitive damages in connection with
breach of warranty claim.

Reversed and remanded.

1. Constitutional Law ¢=308
Limitation of Actions &=6(1)

Retroactive amendment of statute of
repose to exclude manufacturer of asbes-
tos-containing products did not violate due
process despite manufacturer’s contention
that statute of repose was by nature sub-
stantive and that retroactive amendment
was thus improper. D.C.Code 1981,
§ 12-310; U.S.C.A. Const.Amends. 5, 14.

2. Evidence ¢=146

In products liability action against
manufacturer of asbestos-containing prod-
ucts, district court acted within its discre-
tion in ruling that prejudicial effect of let-

A-197

Reprinted from Westlaw with permission of West, a Thomson business.





