
 

Platte River Whooping Crane Critical Habitat Maintenance Trust v. FERC, 876 
F.2d 109 (1989) (Platte River I) 
 
Facts.  Central Nebraska Public Power and Irrigation District and the Nebraska Public 
Power District (Districts), submitted applications for new licenses for two large 
hydropower projects on the Platte River two days before the statutory deadline.  Almost 
six months after the applications were submitted, FERC informed the Districts that their 
applications were deficient.  The Districts asked FERC for permission to delay correction 
of the deficiencies until completion of a joint study designed to provide resource 
management information relevant to the issues raised by the deficiency letter.  Over a 
year and a half after the applications had been filed, FERC granted the Districts an 
extension of time until after the completion of the Joint Study to correct the deficiencies.  
Another 15 months passed without completion of the Joint Study, and therefore with no 
revised applications for new licenses.   
 
With no prospect of new licenses being issued prior to the expiration of the existing 
licenses, the Platte River Whooping Crane Critical Habitat Maintenance Trust (Trust) 
noticed its intention to intervene, and filed a petition asking FERC to consider the need 
for environmental protective conditions in the annual licenses.  FERC denied the petition 
and the Trust’s request for rehearing.  In its order FERC conceded that Nebraska Public 
Power District’s license did contain an express reservation of authority to alter the license 
at its discretion and that both licenses provided for modification with the consent of the 
licensees.  Nevertheless, FERC refused to exercise its reserved authority or to seek the 
cooperation of the Districts to amend the licenses.  The Trust sought judicial review. 
 
Issue.  Did FERC abuse its discretion in refusing to undertake any inquiry into the need 
to include environmental protective conditions in the Districts’ annual licenses? 
 
Holding.  FERC’s failure to undertake any form of assessment of environmental issues in 
connection with its issuance of the annual licenses was an abuse of discretion. 
 
Under § 15(a)(1) of the FPA, 16 U.S.C. § 808(a)(1), if the relicensing process is not 
completed prior to the expiration of the existing licenses, FERC must issue an annual 
license from year to year to the current licensee under the terms and conditions of the 
existing license until a new license is issued.  Under 18 C.F.R. § 16.18, an annual license 
is considered automatically issued without further order, unless FERC orders otherwise. 
 
Under FPA § 313, 16 U.S.C. § 825l(b), FERC orders must be supported by substantial 
evidence. 
 
The court held, although FERC had no choice but to issue the annual licenses, it did have 
authority to formulate conditions for both licenses, to seek the cooperation of the Districts 
in adding the conditions to the licenses, and in the case of one, to impose conditions 
unilaterally at any time. 
 
The court also rejected FERC’s claim that it lacked sufficient information to exercise its 
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reserved authority to condition the annual licenses to protect the environment.  The court 
agreed that FERC could not impose conditions on a license without substantial evidence 
to indicate that the conditions satisfied the objectives of the FPA.  However, the Trust 
was not requesting imposition of specific proposed conditions on the annual licenses; 
rather, the Trust was requesting commencement of procedures to review the need for any 
such conditions.  According to the court, it was the refusal in the circumstances of this 
case to engage in any such review, not the refusal to impose specific conditions, which 
had to be supported by substantial evidence.  Given the substantial evidence in the record 
which supported the need for such review and the fact that relicensing was several years 
off, the court concluded that FERC’s refusal to conduct a preliminary investigation into 
the threat of harm and the availability of interim measures to combat it was unreasonable.  
The court remanded the matter to FERC for further proceedings. 
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