
 

Platte River Whooping Crane Critical Habitat Maintenance Trust v. FERC, 962 
F.2d 27 (1992) (Platte River II) 
 
Facts.  After the court remanded the matter to FERC for further proceedings, FERC 
sought recommendations from interested parties.  FERC received a number of proposals 
for protective conditions, and also a statement from the Districts arguing that no need for 
interim conditions had been demonstrated.  After negotiations failed, FERC issued its 
Interim License Conditions Order, which approved the conditions proposed by the Trust, 
conservation groups, and resource agencies.  It amended Nebraska Public Power 
District’s (NPPD) annual license, to include three new articles, two of which were 
relevant to the suit: (1) Article 400, which specified minimum and maximum flows; and 
(2) Article 401, which required development and maintenance of nesting sites for terns 
and plovers.  FERC adhered to its previous determination that it lacked authority to 
unilaterally impose conditions on Central Nebraska Public Power and Irrigation District’s 
(Central) annual license because the previous license did not contain a reservation of 
FERC’s authority to reopen the license.  So, FERC requested Central’s voluntary 
cooperation in implementing the conditions.   
 
The Districts, the Trust, and the conservation groups petitioned FERC for rehearing, 
which were denied.  
 
Issue.  Does FERC have authority to unilaterally impose conditions for the protection of 
the environment on annual licenses when the original license does not contain an express 
reservation of modification authority, i.e., a reopener clause? 
 
Holding.  FERC may not unilaterally impose conditions on annual licenses where the 
original licenses do not contain reopener provisions. 
 
Under § 6 of the FPA, 16 U.S.C. § 799, licenses may be altered only upon mutual 
agreement between the licensee and FERC after 30-days public notice. 
 
Throughout the litigation FERC had interpreted FPA § 6 to preclude it from amending 
annual licenses absent an express reopener clause in the original license.  The court 
accepted this argument in Platte River I.  FERC asserted that the general terms of §§ 4(e) 
and 10(a) apply to new licenses, not annual licenses; in other words, they do not trump 
the FPA’s specific requirements that annual licenses issue “under the terms and 
conditions of the existing license,” 16 U.S.C. § 808(a)(1), and that licenses only be 
altered “upon mutual agreement,” 16 U.S.C. § 799.  The court found that FERC’s 
interpretation of the FPA was reasonable.   
 
Lastly, the court addressed the Districts’ arguments that the Interim License Conditions 
Order was based on insufficient evidence.  The court dismissed Central’s claims for lack 
of standing, and NPPD’s claims relating to the minimum flow schedule as unripe.  The 
court found that FERC had engaged in reasoned decision-making, citing the eight-month 
inquiry into the need for interim wildlife protective conditions and the 10,000-page 
record on which the order was based. 
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